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I. 

CHRONICLES  OF  THE  LAW  SCHOOL. 


1.  Change  in  Faculty.  Professor  Charles  Cheney  Hyde  has 
resigned  from  the  courses  in  Commercial  Paper  and  Carriers  and 
these  subjects  have  been  assigned  to  Professor  Louis  M.  Greeley 
in  addition  to  the  courses  in  Conveyancing  and  Mortgages  hither- 
to conducted  by  him.  Professor  Greeley  will  remove  his  office  to 
the  Law  School  and  may  be  found  there  continuously  after  Sep- 
tember 25th. 

2.  Library  Items.  Through  a  generous  cash  donation  by  one 
of  its  graduates  the  School  has  been  enabled  to  materially  in- 
crease the  library  during  the  summer.  The  additions  will  be 
chiefly  in  English  and  American  Reports  and  will  include  dupli- 
cate sets  of  Illinois  Supreme  and  Appellate  Reports  and  United 
States  Supreme  Court  Reports. 

Nearly  one  thousand  bound  volumes  have  been  added  to  the 
Gary  Library  of  Continental  Jurisprudence. 

A  representative  of  the  Law  School  is  visiting  and  investigat- 
ing the  law  libraries  of  Northern  Europe  with  a  view  of  deter- 
mining further  additions  necessary  to  complete  the  Gary  Collec- 
tion, and  in  pursuit  of  such  information  as  will  be  valuable  in 
building  up  the  Law  School  Library  in  general. 

3.  International  Law  Prize  Fund.  Through  Professor  Hyde 
the  sum  of  $700.00  has  been  donated  to  the  School,  the  income  to 
be  awarded  as  a  prize,  every  two  years,  for  an  essay  on  some 
subject  of  Public  International  Law. 

4.  Annual  Banquet  of  the  Alumni  Association.  The  Annual 
Banquet  of  the  Alumni  Association  was  held  in  the  Assembly 
Room  of  Northwestern  University  Building  on  the  evening  of 
June  8,  the  first  time  in  the  history  of  the  School  that  this  func- 
tion has  been  held  in  a  University  building.  A  reception  in  the 
Law  School  quarters  preceded  the  serving  of  the  dinner,  at  which 
Thomas  M.  Hoyne,  Esq.,  President  of  the  Association,  presided. 

After  the  dinner  had  been  served,  interesting  speeches  were 
delivered  by  President  Hoyne,  '66;  Hon.  Edgar  B.  Tolman, 
'82,  counsel  for  the  corporation  of  Chicago;  Hon.  George  A.  Du- 
puy,  '82,  Judge  of  the  Superior  Court  of  Cook  County;  Hon. 
Robert  E.  Pendarvis,  '87,  chairman  of  the  Chicago  Charter  Legis- 
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lation  Committee  of  the  Forty-seventh  General  Assembly;  Dr, 
Thomas  F.  Holgate,  Acting  President  of  the  University;  Richard 
Lee  Boggs,  Esq.,  '05,  and  Hon.  Oliver  H.  Horton,  '63. 

The  Nominating  Committee  reported  the  following  nomina- 
tions and  the  ticket  as  reported  was  unanimously  elected : 

President,  Thomas  J.  Holmes,  '85. 

First  Vice-President,  Robert  E.  Pendarvis,  '87. 

Second  Vice-President,  James  R.  Mann,  '81. 

Third  Vice-President,  James  B.  Rockafellow,  '75. 

Fourth  Vice-President,  Alvin  H.  Culver,  '95. 

Secretary,  Jerome  J.  Cermak,  '02. 

Treasurer,  Otto  R.  Barnett,  '88. 

5.  Commencement  Exercises.  The  forty-seventh  annual  Com- 
mencement exercises  of  the  University  were  held  at  the  Audi- 
torium, Chicago,  on  Thursday,  June  15.  The  Commencement  ad- 
dress was  given  by  Bishop  Wm.  F.  McDowell.  The  total  num- 
ber of  degrees  conferred  was  as  follows: 

Master  of  Arts,  Science,  or  Letters,  22;  Bachelor  of  Arts,  Sci- 
ence, or  Letters,  117;  Doctors  of  Medicine,  144;  Bachelors  of 
Laws,  56;  Pharmaceutical  Graduates  and  Chemists,  110;  Doctors 
of  Dental  Surgery,  215;  Graduates  in  Music,  5.  One  student  from 
the  Law  School,  Otto  Gustaf  Ryden,  received  a  Master's  Degree, 
and  8  students  from  the  Law  School — Max  Murdock,  Elmer  Fran- 
cis Blu,  Fred  Landin  McKinney,  Albert  Henry  Nash,  Frank  Oscar 
Smith,  Horace  Greeley  Smith,  George  Marsden  Stevens,  and  Royal 
Andrew  Willson,  received  a  Bachelors'  Degree  from  the  College 
of  Liberal  Arts. 

The  Callaghan  Prize,  for  the  highest  scholarship  throughout 
the  entire  law  course,  was  awarded  to  Rex  Mackenzie. 

The  Towle  Prizes  for  proficiency  in  public  speaking  were 
awarded  as  follows:  First  prize,  William  Harrison  Haight;  sec- 
ond prize,  Charles  Edward  Swanson. 

The  Mitchell  Davis  Follansbee  Prize  for  the  best  thesis  on  the 
subject  of  "Legal  Ethics,"  was  awarded  to  Norris  Burt  Cline. 

The  names  of  the  recipients  of  the  degree  of  Bachelor  of  Laws 
are  as  follows: 
Banning,  Walker. 

Bartlett,  Josiah  Caief, 

A.  B.,  Harvard  University. 
Barnes,  George  Cuyler. 

Bell,  Eugene  Whitman, 

B.  S.,  Northwestern  University. 
Boggs,  Richard  Lee. 
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Burnham,  Frederic, 

A.  B.,  Yale  University. 
Casebeer,  Arthur  Josiah. 

Coman,  Warren  Eugene, 

Kansas  Normal  College. 
Capron,  Clyde, 

A.  B.,  University  of  Illinois. 
Clark,  Robert  Burns. 
Cline,  Norris  Burt. 
Combs,  Ben. 

Dillard,  Jesse  Richard, 

A.  B.,  Livingstone  College. 
Dobbins,  David  Cleveland. 
Eggert,  Alfred  Robert. 

Eppstein,  Aaron  Rudolph, 
University  of  Chicago. 
Ewen,  Wm.  R.  T.,  Jr. 

Fifer,  Ernest  Reynolds, 

B.  S.,  Northern  Indiana  Normal  College. 
Freeark,  Frederick  Aaron, 

A.  B.,  Harvard  University. 
French,  Howard  Preston. 

Fulton,  Louis  Reginald, 

A.  B.,  Knox  College. 
Herman,  Charles  Jacob. 

Howser,  Roy  Elrod, 
Simpson  College. 
Kagy,  David  Dudley, 

B.  A.,  Findlay  College. 
Lewis,  Harry  Chester. 
Lighthall,  Henry  Schuyler. 
Linker,  Myer. 

Ludolph,  Clarence  A. 

Lynde,  Cornelius, 

A.  B.,  Williams  College. 
Mackenzie,  Rex, 

A.  B.,  Princeton  University. 
Martin,  Harry  Alvin. 
Meusel,  Oscar  Moretz. 

Muller,  Bernard  Peter, 

LL.  B.,  Northern  Indiana  Law  School. 
Murdock,  Max, 

A.  B.,  Northwestern  University. 
Oldfield,  William  A., 

A.  B.,  Northwestern  University. 
Otjen,  William  John. 
Osborn,  Harold  Sayre, 

A.  B.,  Williams  College. 
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Ott,  John  Nash, 

A.  B.,  Amherst  College. 

Penhallow,  Arthur  Lincolu, 

A.  B.,  Harvard  University. 
Perrill,  George  Andrew, 

B.  S.,  Kansas  Wesleyan  University. 

Potter,  Delos  Demont, 

Kansas  College. 
Quitman,  Walter. 
Robinson,  Charles  Henry. 
Rosenblum,  Harry  Moses. 

Ryden,  Otto  Gustaf, 

Ph.  B.,  Northwestern  University. 

Sadler,  Monte  Hanauer. 
Sargent,  Jean  Feni. 
Schmitt,  Felix  Harold. 

Scheiner,  Frank  Henry, 

Ph.  B.,  Northwestern  University. 
Schultis,  Charles  Rooney, 

A.  B.,  St.  Francis  Solanus  College. 
Stratton,  Frank  Stephen. 
Strickland,  Amos  Aaron. 

Stowe,  Herman  Wilmer, 

B.  S.,  Northwestern  University. 
Wraltmire,  George, 

University  of  Ohio. 
Ward,  Charles  Ambrose. 
Webb,  Samuel  Edwin. 


II. 


LIST  OF  ADDRESSES  IN  THE  COURSE  ON 
LEGAL  TACTICS  FOR  1905-06. 

(Fourth  Annual  Series.) 

All  addresses  are  given  on  Monday  evenings,  in  Hurd  Hall  of 
the  Law  School,  third  floor,  Northwestern  University  Building, 
Lake  and  Dearborn  streets,  and  begin  promptly  at  eight  o'clock. 
All  persons  interested  in  the  practice  of  the  law  are  invited  to 
attend  the  lectures.    No  fee  is  charged. 

Oct.    9.    Acquisition  and  Retention  of  a  Clientage.    Frank  J. 

Loesch,  Esq.  (of  the  firm  of  Loesch  Brothers  &  How- 
ell, Counsel  for  the  Pennsylvania  Railroad). 

Oct.  16.    The  Practice  Acts  of  Illinois.   Keene  H.  Addington,  Esq. 

(Joint  Editor  of  Jones  &  Addington's  Supplement  to 
Starr  &  Curtis  Annotated  Statutes  of  Illinois). 

Oct.  23.  Municipal  Contracts  and  Securities.  Chester  B.  Mass- 
lich,  Esq.  (Attorney  for  Farson,  Leach  &  Co.). 

Oct.  30.  The  Work  of  a  General  Attorney  for  a  Corporation  or 
Business  House.  James  C.  McMath,  Esq.  (General 
Attorney  for  the  International  Harvester  Co.). 

Nov.  6.  Railroad  Litigation.  Robert  J.  Cary,  Esq.  (of  the  firm 
of  Glennon,  Cary,  &  Walker,  Attorneys  for  the  Lake 
Shore  Railway). 

Nov.  13.  Personal  Injury  Practice.  Andrew  J.  Hirschl,  Esq.  (of 
the  firm  of  Rosenthal,  Kurz  &  Hirschl). 

Nov.  20.    Appellate  Court  Practice.   Edwin  W.  Moore,  Esq. 

Nov.  27.  Drawing  Judicial  Decrees.  Geo.  A.  Carpenter,  Esq.  (of 
the  firm  of  Pence  &  Carpenter). 

Dec.  4.  Practice  Under  Board  of  Trade  and  Stock  Exchange 
Rules.  George  P.  Merrick,  Esq.  (or  the  firm  of  Mer- 
rick &  Ramsay). 

Dec.  11.  Preparation  of  a  Case  for  Trial.  Edwin  M.  Ashcraft, 
Esq.  (President  of  the  Chicago  Bar  Association  1901- 
1902). 
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Dec.  18.    Life  and  Benefit  Insurance.    Theodore  K.  Long,  Esq. 

(General  Counsel  for  the  Illinois  Life  Insurance 
Company). 

Dec.  25.  (Christmas  Recess.  No  Address.) 
Jan.    1.    (Christmas  Recess.   No  Address.) 

Jan.  8.  Abstracts  of  Title  and  Conveyancing  Practice.  Abram 
M.  Pence,  Esq.  (of  the  firm  of  Pence  &  Carpenter). 

Jan.  15.    Banking  and  Trust  Company  Practice.    William  S. 

Miller,  Esq.  (Attorney  for  the  Northern  Trust  Com- 
pany.) 

Jan.  22.  Methods  of  Keeping  and  Using  Public  Records.  Abel 
Davis,  Esq.  (County  Recorder  for  Cook  County). 

Jan.  29.    Ways  and  Manners  of  Judges.   Edward  M.  Winston,  Esq. 

Feb.  5.  Federal  Practice.  Charles  B.  Keeler,  Esq.  (Assistant 
General  Solicitor  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way). 

Feb.  12.    Practice  Before  Masters  in  Chancery.   Victor  M.  Elting, 

Esq.  (Master  in  Chancery,  Superior  Court). 
Feb.  19.    Practice  Before  Police  Magistrates.    John  R.  Caverly, 

Esq.  (Chicago  City  Police  Magistrate). 
Feb.  26.    Practice  Under  the  Federal  Customs  Laws.  William 

Brace,  Esq.  (of  the  firm  of  Defrees,  Brace  &  Ritter). 
Mar.    5.    Bankruptcy  Practice.   Frank  L.  Wean,  Esq.  (Referee  in 

Bankruptcy  for  the  Federal  Court). 
Mar.  12.    Prosecution  Under  Municipal  Ordinances.    George  H. 

Kriete,  Esq.  (Assistant  Prosecuting  Attorney  for  Chi- 
cago). 

Mar.  19.  The  Revised  City  Code  of  Chicago.  Roswell  B.  Mason, 
Esq.  (Compiler  Revised  Chicago  Code). 

Mar.  26.  Practice  Under  the  New  Municipal  Court  Act.  Hiram 
T.  Gilbert,  Esq. 


III. 

LEGAL  ADVICE  CLUBS. 


Alumni  of  the  School  are  invited  to  send  in  state- 
ments of  facts  of  live  cases  in  their  office  on  which  a  brief 
will  be  submitted  by  members  of  the  Senior  Class  working 
under  the  direction  of  an  instructor.  Facts  should  be  submitted 
as  far  ahead  of  the  date  on  which  the  brief  is  desired  as  possible. 
The  course  is  designed  to  give  practical  training  to  the  students, 
credit  is  allowed  as  for  class-room  courses,  and  it  is  believed  that 
the  results  will  be  of  increasing  value  to  the  Alumni;  but  to 
accomplish  this  students  should  be  given  ample  time  to  work  up 
their  briefs  since  they  are  obliged  while  doing  so,  to  keep  up  their 
regular  studies  in  the  school.  The  Law  School  opens  September 
25th  and  the  Senior  Class  will  be  organized  for  work  in  this 
course  by  October  1st.  Case  statements  should  be  addressed  to 
the  Secretary  of  the  Law  School  and  should  be  made  up  as  fol- 
lows: 

1.  Name  and  Class. 

2.  Office  Address. 

3.  Date  of  Sending. 

4.  Last  Date  for  Desired  Answer. 

5.  Statement  of  Facts. 

6.  Precise  Kind  of  Advice  Desired. 


(ALL  CASE  STATEMENTS  SHOULD  BE  FORWARDED  IN 
TRIPLICATE.) 


IV. 


THE  ACQUISITION  AND  RETENTION  OF  A 
CLIENTAGE. 

By  Prank  Asbury  Johnson,  Esq., 
(President  of  the  Chicago  Bar  Association  1903-04.) 


An  address  delivered  in  Booth  Hall,  Monday,  October  21,  1904,  in  the 
coarse  on  Legal  Tactics. 


When  your  Dean  invited  me  to  address  you  upon  the  topic  of 
the  Acquisition  and  Retention  of  a  Clientage,  I  admitted  to  him, 
in  writing,  that  I  knew  nothing  concerning  the  acquisition  of 
clients,  as  those  I  have  had  during  the  past  thirty-three  years  sim- 
ply came  to  me,  or  were  sent  by  friends  or  by  other  clients.  I  do 
not  now  recall  that  I  ever  acquired  one  myself;  but  I  do  remem- 
ber that  one  gentleman  rode  with  me  on  an  Illinois  Central  train 
several  times  each  week  for  about  five  years,  and  finally  inquired 
in  what  business  I  was  engaged! 

A  matter  admitted  does  not  usually  require  proof,  but  an- 
other instance  may  be  mentioned.  My  better  half,  who  has  lived 
with  me  over  thirty  years,  and  in  Chicago,  was  stopped  upon  the 
street  on  her  way  to  my  office,  by  a  woman  who  inquired  whether 
she  knew  a  reliable  lawyer  in  Chicago,  and  she  promptly  replied 
that  she  knew  several,  and  immediately  glanced  at  signs  on  oppo- 
site office  windows  and  said:  "There  is  Mr.  Blank's  office.  I  am 
acquainted  with  him,  and  he  is  a  reliable  lawyer."  When  she 
entered  my  office  the  familiar  cases  of  books  recalled  to  her  the 
fact  that  her  husband  was  engaged  in  the  practice  of  law.  It  was 
not  deemed  advisable  to  inquire  whether  she  deemed  him 
reliable. 

The  subject  as  framed  might  include  a  consideration  of  the 
means  sometimes  employed  in  Chicago  for  the  acquisition  of 
clients,  by  advertising  in  newspapers,  by  employing  agents  to 
hover  about  police  stations  to  learn  promptly  of  accidents  by 
which  personal  injuries  are  sustained,  to  follow  the  injured  to 
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hospitals — called  ambulance-chasing — and  to  secure  the  execution 
of  contracts  for  the  institution  and  prosecution  of  suits  for  the 
recovery  of  damages,  upon  contingent  fees, — by  contracts  made 
with  physicians  and  surgeons  whereby  they  become  agents  for 
attorneys  in  such  cases,  as  well  as  valuable  witnesses  in  relation 
to  the  nature  and  extent  of  the  injuries  sustained  by  the  patient 
and  client,  and  also  the  practice  of  investigating  suits  brought 
each  day,  obtaining  the  names  and  addresses  of  defendants,  writ- 
ing to  them  and  tendering  services.  Many  clients  are  obtained  in 
the  manner  indicated,  but  all  such  means  are  regarded  as  grossly 
unprofessional,  and  are  mentioned  only  to  be  avoided. 

What  the  subject  really  involves  is  consideration  of  the  proper 
and  professional  means  by  which  clients  may  be  acquired,  and 
then  how  they  may  be  retained;  and  it  may  be  safely  predicted 
that  the  proper  course  pursued  to  acquire  clients  will  at  the  same 
time  greatly  aid  in  retaining  them. 

Clients  are  all  human  beings.  Some  manage  what  are  some- 
times called  soulless  corporations.  But  we  deal  with  men  and 
women,  and  therefore  the  first  essential  is  acquaintance,  and  that 
should  be  constantly  extended.  This  acquaintance  with  people 
may  properly  be  acquired  by  membership  in  clubs,  college  fra- 
ternities, churches,  bar  associations,  political  organizations,  local 
organizations  for  civic  improvement,  and  by  taking  an  active  part 
in  all  effective  movements  for  better  local  government  and  admin- 
istration— in  brief,  by  becoming  an  earnest  and  active  American 
citizen  in  the  broadest  sense,  a  champion  of  good  government  and 
honest  administration,  and  not  a  mere  selfish  hunter  for  clients 
and  fees.  One  must  first  become  a  good  citizen  before  he  becomes 
a  good  latvyer  worthy  of  clientage;  for  upon  the  bar  must  the  peo- 
ple rely  for  good  and  constitutional  legislation,  and  for  proper 
administration  of  the  law. 

By  correspondence  or  otherwise,  keep  up  your  acquaintance 
with  your  early  school  and  college  mates,  whether  or  not  they 
were  your  personal  friends,  and  inform  them  of  your  location  and 
vocation. 

Cultivate  assiduously  a  retentive  memory  of  faces  and  names, 
so  that,  when  you  again  meet  a  person  to  whom  you  have  once 
been  introduced,  you  will  promptly  recognize  him  and  address 
him  by  name.  The  acquisition  of  this  power  is  of  supreme  im- 
portance, and  it  is  so  rare  that  it  will  give  you  an  inestimable 
advatage.  The  one  so  addressed  regards  it  a  personal  compli- 
ment, and  also  as  evidence  of  your  strength  of  mind,  and  of  your 
personal  interest  in  hin  as  an  individual  man  among  multi- 
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tudes.  It  will  also  create  in  him  an  interest  in  you.  No  one  ac- 
complishment, in  my  opinion,  will  contribute  so  largely  to  your 
success  in  extending  acquaintance,  and  in  acquisition  of  clients. 

Perhaps  you  may  be  best  aided  by  some  suggestions  as  to  the 
scope  and  range  of  the  profession  in  the  affairs  of  life  and  your 
duties  towards  clients.  The  law  has  ever  been  classed  as  one  of 
the  learned  professions,  and  in  that  connection  the  mind  at  once 
includes  scientists,  physicians,  linguists,  and  clergymen,  and  we 
readily  mark  the  ordinary  boundaries  of  the  life  of  each  class; 
but  one  is  bold  who  will  attempt  to  define,  or  even  conceive  of,  the 
range  a  conscientious  lawyer  must  take  during  his  professional 
life.  Astonishing,  but  I  believe  true,  is  the  proposition  that  there 
is  nothing  in  the  arts,  trades  and  sciences,  or  that  relates  to 
human  character,  action  or  affairs,  that  a  lawyer  can  afford  not  to 
know.  It  may  be  stated  that  there  is  nothing  of  good  or  of  evil 
that  he  can  afford  not  to  know,  as,  knowing  the  evil,  he  is  better 
prepared  for  combat.  In  the  ordinary  course  of  a  long  practice 
a  lawyer  is  practically  sure  of  being  able  to  use,  in  some  way, 
all  the  knowledge  he  has  ever  acquired,  and  above  all  others  the 
profession  and  practice  of  law  calls  for  universal  knowledge.  The 
minister  prepares  his  sermon  in  the  quiet  and  seclusion  of  his 
study,  delivers  it  to  a  congregation  of  those  who  listen  only  and 
can  not  question  any  theories  or  propositions  advanced;  the  physi- 
cian passes  his  life  in  chambers  and  hospitals  ministering  to  the 
sick  and  dying  as  best  he  may;  and  the  scientist  usually  confines 
his  efforts  in  narrow,  though  important,  fields  of  human 
activity.  Who  would  have  the  temerity  to  fix  the  bounds  of  the 
work  of  a  lawyer?  He  is  frequently  required  to  avail  himself 
of  the  knowledge  of  the  physician,  the  surgeon,  and  the  scientist, 
and  apply  that  knowledge  to  the  affairs  of  his  clients.  In  one  case 
he  must  have  an  extensive  knowledge  of  the  human  anatomy  and 
the  nerve  system,  in  another  of  the  effects  of  certain  medicines,  in 
another  of  the  operation  of  machinery,  in  others  of  architecture, 
the  consecutive  steps  in  building  construction,  of  the  customs 
of  trade,  of  means  of  transportation,  and  sources  of  supply.  As 
the  representative  of  a  manufacturing  company  he  should  be- 
come as  familiar  with  its  resources,  its  methods  and  course  of 
business,  as  the  manager — become,  in  fact,  an  assistant  man- 
ager. 

A  lawyer's  vocation  is  not  one  in  which  kid  gloves,  a  monocle, 
and  twirling  cane  are  appropriate  indicia,  but  is  rather  one  in 
which  he  has  acquired,  or  should  acquire,  as  much  as  possible  of 
the  practical  knowledge  each  particular  client  has  in  relation  to 
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the  business  in  which  he  is  engaged.  Expel  the  idea  that  to  be 
professional  you  must  indicate  ignorance  of  mechanics,  or  of  mat- 
ters generally  known  by  mechanical  workers;  instead,  endeavor 
to  learn  all  each  client  knows  about  his  own  business;  and  then 
learn  more  than  he  knows,  and  aid  him  by  your  superior  knowl- 
edge. A  Yankee  lawyer  who  can  not  successfully  use  mechani- 
cal tools  has  lost  an  important  part  of  his  birthright.  When  you 
are  retained  in  a  case  for  a  mechanic's  lien,  become  familiar  with 
the  plans,  specifications  and  contract,  with  the  meaning  of  all  the 
technical  terms  used,  the  orderly  course  of  construction,  the 
times  for  the  necesary  delivery  of  materials, — in  brief,  become  a 
builder,  and  in  every  case,  as  nearly  as  possible,  acquire  a 
thorough  practical  knowledge  of  the  matters  involved ;  and  always 
remember  that  the  evidence  is  the  most  important  part  of  a  record. 
The  proper  drawing  out  and  presentation  of  the  evidence  requires 
this  practical  knowledge. 

An  illustrative  instance  may  be  given.  Upon  my  arrival  in 
Chicago  in  the  fall  of  1869,  I  became  a  clerk  of  a  firm  of  wealthy 
lawyers,  one  of  whom  was  building  several  houses.  A  painting 
contractor  brought  in  a  bill  for  about  $1,500  for  extra  work  and 
material  involved  in  a  change  in  specifications  from  graining  to 
white  polish  finish  of  certain  rooms.  I  heard  discussions,  and 
later,  the  unwilling  decision  to  pay  the  bill,  and  I  then  informed 
my  employer  that  I  had  some  practical  knowledge  of  the  matter, 
and  obtained  the  contract,  specifications  and  bill,  and  made  an 
estimate  of  work  and  material  required  by  the  contract,  step  by 
step,  and  then  in  like  manner  for  the  work  actually  done  and 
materials  used.  A  few  days  afterward  the  contractor  again  called 
and  was  sent  into  my  room,  when  I  went  over  the  work  again, 
obtaining  his  assent  at  each  step,  and  both  arrived  at  the  inevi- 
table conclusion  that  the  work  done  was  worth  about  $250  less 
than  the  work  specified  in  the  contract,  and  that  he  had  been  over- 
paid that  amount.  In  the  event  of  a  suit,  a  successful  cross-ex- 
amination would  have  required  the  practical  kn®wledge  used  in 
making  that  settlement.  You  may  safely  follow  the  example  of  the 
venerable  white-haired  judge  who  now  ranks  all  others  in  this 
state  in  length  of  service,  in  his  wide  practical,  as  well  as  tech- 
nical, knowledge,  and  his  habits  of  observation.  Whenever  he 
sees  a  machine  or  article  new  to  him  he  will  stop,  investigate  and 
learn  all  about  its  use  and  construction,  and  it  has  rarely  hap- 
pened that  he  has  been  obliged  to  ask  explanations  by  a  mechani- 
cal or  other  expert  witness. 

Your  clients  are  entitled  to  demand  of  you  thorough  prepara- 
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tion.  For  the  trial  of  a  cause  this  involves  a  most  careful  ex- 
amination into  the  facts  as  they  will  probably  be  established  by 
evidence,  then  the  statute,  if  any,  applying  to  the  particular  facts, 
and,  lastly,  of  the  common  law  and  decisions  of  the  courts  in  simi- 
lar cases.  This  order  of  procedure  in  making  preliminary  investi- 
gations is  deliberately  stated.  The  ascertainment  of  facts  and  the 
legal  means  of  establishing  those  facts  is  of  primary  and  con- 
trolling importance,  as  only  to  ascertain  facts  is  the  law  applied. 
Here  the  interests  of  the  client  and  the  attorney's  duty  toward  the 
court  require  most  careful  and  extensive  investigation  and  brief- 
ing of  authorities,  that  all  the  law  upon  the  particular  point  in- 
volved may  be  presented  to  the  court. 

Your  clients  are  entitled  to  the  application  of  all  your  time, 
your  best  thought,  and  the  exercise  of  all  your  powers.  The  law 
is  a  jealous  mistress,  and  clients  are  jealous  masters,  and  right- 
fully. By  this  statement  a  large  field  of  action  is  covered.  It  in- 
volves the  fact  that  you  can  not  successfully  carry  on  the  practice 
of  law,  and  at  the  same  time  have  your  mind  employed  in  busi- 
ness or  speculative  schemes  for  making  money.  When  the  mind 
is  held  to  the  affairs  of  clients  entrusted  to  you,  new  points  and 
views  unfold  to  you  in  a  startling  manner,  in  all  your  wakeful 
hours,  and  under  unaccountable  circumstances.  Flashes  of  light 
seem  to  break  in  upon  sensitized  films  of  the  mind,  to  clearly 
record  and  fix  your  newest  thought,  and  to  print  them  for  filing  in 
the  cabinet  of  memory.  When  you  drop  the  client's  burdens 
which  you  have  assumed,  enter  the  field  of  money-making,  and  in- 
vest your  savings  in  speculative  enterprises,  you  rob  your  clients 
of  your  thought  and  time,  which  belong  to  them,  and  may  con« 
tinue  on  that  course  until  you  rob  them  of  their  money.  Flight 
from  the  country  and  the  suicide's  grave  are  the  natural  results 
of  departure  from  your  clear  duties.  Over  the  door  of  every 
temple  of  justice  should  be  carved  the  motto:  "Abandon  hope 
of  wealth,  all  ye  who  enter  here." 

To  the  statement  that  clients  are  entitled  to  the  exercise  of  all 
your  powers,  it  may  be  added  that  they  are  entitled  to  have  those 
powers  maintained  at  their  highest  point  of  efficiency.  The  prac- 
tice of  law  in  many  respects  resembles  the  life  of  a  commanding 
soldier.  It  is  a  life  of  continual  contest  and  preparation  for  con- 
test. It  demands  that  the  body  be  kept  in  the  most  vigorous  con- 
dition to  endure  the  nervous  strain  of  work  through  many  days, 
and  late  into  successive  nights.  The  boundaries  between  days  and 
nights,  week-days  and  Sundays,  must  at  times  be  lost  in  the  all- 
absorbing  contests.    There  are  many  battles  of  Liaoyang  in  the 
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practice  of  law  in  which  endurance  is  tested  to  its  limits.  In 
these  contests,  dissipated  weaklings  drop  by  the  wayside,  and  the 
tireless  succeed  in  command.  To  perform  his  full  duty  toward 
his  clients,  the  lawyer  must  keep  his  body  in  perfect  condition  by 
proper  physical  exercise  and  good  personal  habits.  An  addled 
brain  and  a  weak  stomach,  resulting  from  a  night  of  debauch, 
brand  him  as  a  traitor  to  his  clients,  as  surely  as  a  self-inflicted 
disabling  wound  by  the  soldier  during  battle  marks  him  a  traitor 
to  his  country.  To  maintain  the  best  physical  and  mental  condi- 
tion it  is  necesary  to  avoid  other  bars  and  to  confine  yourself  to 
appearance  before  the  bars  of  the  courts.  At  the  present  time 
there  is  no  difficulty  in  Chicago  in  distinguishing  one  from  the 
other, — though  up  to  a  few  years  ago,  when  masses  congregated 
before  the  bars  of  our  courts  with  hats  in  hand  and  lighted  cigars 
between  their  fingers,  a  mistake  might  easily  have  been  made. 

That  your  clients  may  have  your  best  service  you  must  so 
manage  your  private  affairs  as  to  be  free  from  any  anxiety  and 
care.  This  requires  that  you  avoid  indebtedness,  live  within  your 
income,  and  save  something  each  year.  They  are  also  entitled  to 
prompt  service  performed  in  a  business-like  way.  Upon  the  re- 
ceipt of  money  for  them,  immediately  terminate  the  trust  arising 
from  that  situation  by  making  delivery  to  the  owner,  together 
with  your  bill. 

With  every  client  have  a  definite  agreement  as  to  your  rate  of 
compensation  for  services,  and  render  frequent  statements.  Fre- 
quent settlements  make  long  friends.  An  ideal  course  of  practice 
would  eliminate  the  subject  of  compensation;  yet  few  men  of 
wealth  have  the  energy  required  to  carry  on  a  successful  practice. 
The  work  is  done  by  those  who  must  require  compensation,  and 
adequate  compensation  is  the  danger  point — a  rock  on  which  there 
are  many  wrecks.  More  than  fifty  per  cent,  of  the  complaints 
made  to  a  committee  of  the  Chicago  Bar  Association,  charging 
unprofessional  conduct,  have  their  base  in  contentions  relating  to 
the  value  of  services  rendered.  By  definite  agreement  you  will 
avoid  this  danger,  and  will  be  free  to  devote  all  of  your 
thought  to  the  work  of  your  clients,  and  to  consider  only  their 
interests. 

When  possible,  it  is  important  to  have  frequent  consulations 
with  your  clients,  and  to  keep  them  fully  informed  of  the  work 
you  are  doing,  of  what  you  regard  as  the  pivotal  point  in  a  case, 
and  of  the  results  of  your  investigation  of  the  law.  In  that  way 
they  will  learn  the  nature  of  the  service  you  perform,  the  care  and 
thought  you  bestow,  the  preparation  you  must  make  before  the 
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first  gun  is  fired  in  the  opening  battle.  Clients  so  informed  are 
not  likely  to  contest  your  charges.  They  remain  your  friends,  and 
advertise  your  merits.  Ninety-five  out  of  every  hundred  disputes 
as  to  adequate  compensation  arise  out  of  an  inadequate  concep- 
tion of  the  labor  performed  and  the  time  necessarily  consumed. 
In  some  cases  it  is  necessary  to  insist  that  your  client  shall  join 
in  your  daily  work  and  share  in  the  responsibility.  I  recall  one 
of  that  kind  in  which  an  officer  of  a  corporation  was  my  attend- 
ant in  the  taking  of  a  large  number  of  depositions,  in  every  pre- 
liminary proceeding  in  court,  and  during  the  entire  hearing  in 
court.  He  also  studied  with  intelligent  care  the  lengthy  brief 
and  argument  prepared,  and  knew  the  necessity  for,  and  the 
nature  of,  the  work  done  each  day.  Through  him  my  final  bill 
was  promptly  paid,  and  I  was  then  presented  with  a  check  for  a 
handsome  bonus. 

Another  suggestion  is  that  you  rely  upon  hard  and  continuous 
work,  and  not  on  oratory.  The  intelligence  of  American  citizens 
has  reached  a  stage  of  development  where  they  can  calmly  con- 
sider the  facts  and  the  law  applicable  to  those  facts,  and  can  not 
be  swayed  by  finely  rounded  periods.  They  take  such  displays  as 
Fourth  of  July  pyrotechnics,  and  are  simply  entertained.  The 
legal  career  of  this  oratorical  display-lawyer  is  not  unlike  that  of 
the  rocket.  He  rises  rapidly  with  great  noise  and  display,  then 
explodes  and  disappears.  There  is  no  calling  in  life  in  which 
"good  horse  sense"  is  in  better  demand  and  in  which  modesty  is 
more  appropriate. 

If  the  law  can  be  regarded  as  an  exact  science,  the  practice  and 
application  of  law  can  not  be  regarded  as  productive  of  certain 
result.  We  know  definitely  the  law  applicable  to  a  particular 
state  of  facts  when  the  highest  court  of  appeal  has  affirmed  a 
judgment  or  decree,  and  has  denied  a  petition  for  rehearing. 

Duties  to  your  clients  and  to  the  courts  require  that  you  be 
diligent  and  exact — diligent  in  your  search  for  authorities  and 
exact  in  your  statement  to  the  court  of  what  they  contain;  and 
here  we  meet  the  most  severe  test  to  which  a  lawyer  is  subjected. 
The  judge  is  presumed  to  know  the  law.  As  a  fact  we  know  that 
he  can  not  know  all  the  law  applicable  to  all  of  the  cases  heard  by 
him,  and  a  most  important  part  of  our  duty  to  clients  and  the 
court  is  to  gather  and  present  to  the  court  the  authorities  on 
which  we  rely.  There  are  times  when  these  duties  seem  to  con- 
flict. You  have  examined  the  decisions  apparently  both  for  and 
against  the  legal  theory  for  which  you  contend,  and  it  develops 
upon  argument  that  your  adversary  has  been  negligent  and  is  ill 
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prepared.  To  your  knowledge  there  are  decisions  which  he  should 
present,  but  of  which  he  is  not  informed.  You  may  argue,  in  your 
own  mind,  that  you  were  employed  to  ascertain  the  law  on  your 
side  of  the  case,  and  that  it  was  the  duty  of  your  adversary  to 
learn  and  present  the  conflicting  authorities,  and  that  by  doing 
what  he  should  have  done  you  are  helping  your  adversary  to  the 
Injury  of  your  own  client.  You  then,  on  the  contrary,  reflect  on 
your  duty  to  the  court  to  aid  the  court  in  ascertaining  the  law. 
Yet  it  is  but  a  seeming  conflict  of  duties.  Your  clear  duty,  both  to 
your  client  and  the  court,  is  to  present  to  the  court  the  apparently 
conflicting  decisions,  that  all  may  be  considered  and  a  correct  de- 
cision reached.  A  litigant  is  entitled  only  to  what  the  law  allows, 
and  your  highest  duty  is  to  earnestly  aid  in  the  administration 
of  the  law  as  it  exists.  Another  test  comes  when  you  have  found 
a  section  in  a  clerk-made  text-book  which  states  the  law  exactly  as 
you  want  it  to  be,  and  states  it  with  all  the  confidence  of  inexperi- 
ence and  ignorance.  Caution  has  led  you  to  examine  with  care 
the  cases  cited,  and  you  have  ascertained  that  they  do  not  sustain 
the  text.  Can  you  properly  present  that  section  to  the  court  as 
established  law,  and  leave  it  to  your  adversary  to  demonstrate 
that  it  is  not  sustained?  There  can  be  but  one  answer  to  this 
question.  Your  clear  duty  is  to  call  the  attention  of  the  court 
to  the  section,  state  that  you  have  carefully  examined  the  cita- 
tions, and  that,  in  your  opinion,  they  do  not  sustain  the  section 
in  the  broad  and  comprehensive  language  used.  This  recalls  a  per- 
sonal experience  of  ancient  date,  when  the  present  law  of  corpora- 
tions was  in  comparative  infancy.  The  bill  was  based  upon  a 
judgment  against  a  corporation,  and  it  was  sought  to  charge  stock- 
holders with  unpaid  subscriptions  for  stock,  and  to  charge  pur- 
chasers with  amounts  unpaid  upon  their  stock.  A  large  number 
of  solicitors  represented  the  various  defendants,  many  of  them, 
probably,  without  adequate  compensation.  As  usual,  one  took  the 
lead  upon  argument  before  the  master,  and  presented  a  section 
from  a  text-book  then  recently  constructed  according  to  plans  and 
specifications,  which  so  stated  the  law  as  to  make  a  complete  de- 
fense. In  reply,  an  analysis  of  each  of  the  dozen  or  more  cases 
cited  was  made,  and  it  appeared  that  no  one  of  them  sustained  the 
text  and  many  of  them  announced  an  opposite  conculsion.  Eternal 
diligence  is  the  price  of  success. 

It  is  equally  important  that  in  your  statements  to  the  court,  as 
well  as  in  all  other  matters,  you  be  exact,  and  that  you  state  all 
that  is  necessary  to  be  known.  Judges  soon  learn  upon  whom 
they  can  safely  rely  for  comprehensive  and  accurate  statements  of 
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the  facts  involved  in  decided  cases,  and  of  the  language  used  in 
opinions.  Never  argue  a  view,  construction,  or  application  of  law 
which  you  do  not  believe  to  be  sound.  You  are  before  the  bar  not 
only  as  the  representative  of  your  client,  but  also  to  aid  the  court 
in  arriving  at  a  just  conclusion  in  pursuance  of  law,  and  the  judge 
appreciates  far  better  than  your  client  the  results  of  your  in- 
dustry. Repeated  demonstrations  of  such  service  will  lead  him 
to  mention  you  in  favorable  terms,  and  you  may  look  in  vain  for 
better  influences.  After  a  few  years  of  practice  before  a  particu- 
lar judge,  he  can  take  your  measure  in  diligence,  accuracy  of 
statement,  honesty,  and  fairness,  better  than  all  your  clients  and 
friends;  and  if  you  have  not  acquired  his  good  opionion  it  should 
be  a  matter  for  profound  introspection. 

Remember  at  all  times  that  interests  of  clients,  and  not  your 
own,  are  the  matters  to  be  considered,  and  when  ypur  investiga- 
tion has  resulted  in  grave  doubts  of  the  merits  of  a  case  or  de- 
fense, advise,  and  even  urge,  a  compromise  on  a  reasonable 
basis. 

The  limitless  range  of  your  work  will  involve  the  considera- 
tion of  unpleasant  domestic  relations,  and  places  you  in  a  position 
where  the  happiness  or  misery  of  many  lives  will  depend  upon 
your  wise  and  unselfish  action.  Years  of  observation  of  court  pro- 
ceedings will  tend  to  lead  you  to  the  conclusion  that  there  is  nar- 
row application  for  the  injuction:  "Whom  God  hath  joined  to- 
gether, let  no  man  put  asunder."  As  only  the  unhappy  ones  con- 
sult you,  the  tendency  of  your  study  of  domestic  life  is  more  likely 
to  lead  you  to  the  conclusion  that  marriage  is  a  purely  civil  con- 
tract, to  be  continued  so  long  as  it  seems  desirable,  and  for  which 
the  contracting  parties  only  are  responsible.  Here  your  legal 
acquirements  are  of  little  avail.  Your  client  first  needs  you  in 
your  capacity  as  his,  or  her,  best  friend.  The  first  and  controlling 
thought  must  be  how  you  can  bring  about  harmony  between  them, 
and  enable  them  to  live  out  a  happy  married  life.  All  your 
knowledge  of  human  nature,  of  the  trying  times  in  married  life, 
and  of  the  unhappiness  arising  from  the  destruction  of  homes, 
should  be  applied  with  your  utmost  skill.  No  good  lawyer  ever 
derived  satisfaction  in  reflecting  upon  divorces  he  has  secured, — > 
nor  a  greater  joy  than  in  thinking  of  families  continuing  to  live 
happily  by  means  of  his  interposition. 

You  have  also  some  affirmative  duties  devolving  upon  you.  After 
a  few  years  of  practice  you  will  have  learned  much  of  human 
nature,  of  covetousness,  of  clever  schemes  to  defraud,  of  which 
ordinary  clients  have  no  conception.    The  position  of  the  true  law- 
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yer  makes  him,  in  a  large  sense,  the  guardian  of  the  estates  of 
his  clients,  and  makes  it  his  duty  to  warn  them  of  danger  of  loss 
which  they  do  not  suspect  but  he  can  clearly  forsee.  In  fact, 
many  need  to  be  protected  against  themselves  in  their  desire  to 
add  rapidly  to  their  possessions  by  purchasing  mining,  oil,  and 
other  stocks  promising  large  dividends.  A  practicing  attorney  in 
a  large  city  learns  more  in  a  few  months  of  the  preconceived 
fraudulent  character  of  corporations  organized  for  the  purpose  of 
selling  stocks  than  the  average  client  learns  in  a  lifetime.  In 
fact,  the  organizers  frequently  seek  the  professional  aid  of  attor- 
neys of  good  standing  to  give  an  appearance  of  respectability  to 
their  business,  and  in  the  course  of  time  you  will  have  opportu- 
nity to  decline  to  serve  in  rendering  such  aid. 

A  most  important  feature  of  your  professional  lives  will  be 
your  relations  to  fellow  members  of  the  bar.  In  those  relations 
modesty  is  appropriate,  perfect  confidence  is  generally  merited, 
and  hearty  good  will  and  brotherhood  should  be,  and  generally 
is,  the  rule  of  conduct.  Let  your  conduct  be  such  that  your  word 
is  as  good  as  your  bond  with  unquestioned  security.  Make  stipu- 
lations in  writing,  to  avoid  misunderstanding.  When  made  by 
parol,  take  care  that  they  are  understood;  and  then  faithfully  per- 
from.  It  is  believed  there  is  no  other  class  of  people  in  the  world 
in  which  such  implicit  confidence  is  mutually  bestowed  by  parol 
agreements.  It  is  hardly  necessary  to  observe  that  a  lawyer 
should  at  all  times  and  places  be  a  gentleman  in  the  best  sense 
of  the  word.  Clients  are  best  served  by  gentle,  manly  conduct,  even 
in  heated  contests,  and  courts  are  best  aided.  Let  the  general  ver- 
dict upon  you  be  "A  gentleman  and  a  good  lawyer." 

It  is  practically  certain  that  in  any  particular  instance 
a  good  lawyer  will  gradually  develop  a  special  aptitude  for,  and 
interest  in,  some  particular  line  of  practice,  as  the  trial  of  jury- 
cases,  or  the  presentation  or  defense  of  chancery  cases,  between 
which  there  is  a  difference  so  wide  as  to  frequently  produce  a 
perceptible  effect  upon  moral  character.  It  is  one  of  the  many  glor- 
ious features  of  a  lawyer's  life  that  he  may  not  only  pursue  a 
branch  of  practice  in  which  he  finds  special  delight,  but  that  such 
practice  naturally  comes  to  him  as  an  indirect  result  of  special 
efforts.  To  the  people  it  may  well  be  said  of  lawyers:  By  their 
works  shall  ye  know  them.  To  you  who  are  about  to  start  in 
practice  it  may  be  said:    By  your  work  shall  you  become  known. 

The  subject  assigned  for  this  evening  was:  The  acquisition 
and  retention  of  clientage. 

The  practice  of  law  is  a  vocation  which  demands  the  highest 
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possible  degree  of  confidence  on  the  part  of  clients  in  the  dili- 
gence, skill,  learning,  vigilance,  devotion,  honesty  and  unselfish- 
ness of  their  attorneys.  It  is  a  vocation  in  which  that  confidence 
is  worthily  bestowed.  I  would,  therefore,  say:  Acquire  clients 
by  meriting  and  gaining  that  confidence  from  each  one  with  whom 
you  have  dealings.  Retain  them  by  so  conducting  yourselves  as 
to  continue  to  merit  that  confidence. 
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I.    THE  LEGAL  MANAGEMENT  OF  LANDLORDS' 
AND  TENANTS'  AFFAIRS. 

By  Albert  Martin,  Esq.,  of  the  Chicago  Bar. 

An  Address  Delivered  in  the  Course  on  Legal  Tactics, 
Hurd'  Hall,  Monday  Evening,  Feb.  29,  1904. 


There  is  something  about  the  relation  of  landlord  and  tenant 
calculated  to  produce  friction  and  dispute.  Just  what  it  is,  I  shall 
leave  to  others  to  discuss.  The  fact  is,  however,  from  the  beginning 
of  the  term  to  the  end  in  the  majority  of  cases  a  quarrel  is  either 
imminent  or  in  full  blast.  The  landlord  usually  protects  himself 
for  the  fray  by  making  his  lessee  sign  a  lease  full  of  covenants  and 
clauses  designated  to  render  the  latter  entirely  inoffensive  and  harm- 
less. In  view  of  the  fact  that  in  many  respects  the  position  of  the 
parties  is  antagonistic,  it  is  impossible  to  draw  a  lease  reasonable 
and  fair  to  both  parties.  A  right  given  to  the  landlord  is  a  deprivation 
of  a  right  of  the  tenant  and  vice  versa.  Therefore  the  duty  of  a 
lawyer  who  prepares  a  lease  depends  entirely  upon  the  position  of 
the  client.  He  must  assume  that  any  and  all  things  are  liable  to  hap- 
pen, leave  nothing  to  chance,  and  block  all  points  of  the  compass 
against  the  coming  storm.  If  the  client  be  a  tenant  the  shorter  the 
lease  the  better.  Nothing  need  be  inserted  beyond  the  names  of  the 
parties,  the  date  of  the  instrument,  description  of  the  premises, 
terms  of  rent  and  something  in  regard  to  repairs  and  possibly  damage 
or  destruction  of  the  premises  by  fire  or  other  casualty.  On  the 
other  hand,  if  the  client  be  a  landlord,  then  it  is  wise  to  have  a 
covenant  for  every  contingency.  Nothing  has  so  chilling  an  effect 
or  is  so  calculated  to  dampen  the  ardor  of  the  litigating  tenant  and 
his  learned  counsel  as  a  covenant  in  the  lease  in  the  nature  of  a 
homeopathic  pill  that  fits  his  particular  case  like  a  pea  in  a  pod.  If 
he  complains  that  he  has  been  damaged  by  water  coming  in  through 
the  sky-light  or  through  the  windows  or  by  the  flooding  of  the  water 
closet  if  pipes  have  been  frozen,  a  covenant  in  the  lease  releasing  the 
lessor  from  any  or  all  liabilities  for  or  on  account  of  such  com- 
plaints may  not  only  be  the  means  of  saving  your  client  from  being 
assessed  in  damages  but  may  save  the  cost  of  litigation.  In  this 
respect  is  is  always  safe  to  err  on  the  side  of  having  too  many 
covenants.  In  some  respects  a  number  of  clauses  found  in  the 
printed  forms  of  leases  have  been  passed  upon  by  the  Reviewing 
Courts  and  held  nugatory.    This  dead  timber  should  be  cleared 
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away.  For  instance  the  power  to  confess  judgment  in  a  forcible 
detainer  suit  and  issue  a  writ  of  restitution  upon  such  judgment, 
the  Courts  holding  that  the  parties  cannot  by  contract  change  the 
positive  requirements  of  the  statute  requiring  a  complaint  in  writing, 
service  of  summons  and  the  expiration  of  five  days  before  issuance 
of  the  writ  of  restitution.  It  has  also  been  held  that  there  can 
be  no  confession  of  judgment  for  an  indefinite  sum,  such  as  water- 
rents.  Before  these  decisions,  and  since,  it  has  been  usual  to  in- 
sert clauses  in  leases  giving  the  lessor  power  to  confess  judgment 
on  unpaid  water  rents,  gas  bills,  the  expenses  incurred  in  keeping 
the  building  in  sanitary  condition,  for  janitor  service,  and  various 
other  items  all  of  which  come  under  the  same  rule.  Such  clauses 
are  nugatory  for  all  practical  purposes  and  might  as  well  be  left 
out.  It  is  also  quite  common  to  find  covenants  releasing  the  lessor 
from  any  and  all  liabilities  for  injuries  to  third-persons.  A  late 
case  holds  that  such  a  clause  is  inoperative,  in  cases  where  the 
lessor  retains  a  portion  of  the  premises  to  the  exclusion  of  the 
tenant  and  the  accident  occurs  by  reason  of  the  negligence  of  the 
landlord  in  or  about  the  particular  portion  of  the  premises  retained 
by  him.  These  are  a  few  of  the  cases  where  the  astute  lawyer  for 
the  landlord  has  overstepped  the  mark.  In  the  main,  however,  the 
covenants  usually  found  in  the  printed  form  of  leases  such  as  the 
Real-Estate  Board  Form  and  the  Chicago  Real  Estate  &  Renting 
Agents'  Association  Form,  and  leases  of  similar  import  in  use 
by  nearly  every  prominent  Real  Estate  Firm  in  the  city  have  stood 
the  test.  There  is  very  little  difference  between  them.  However, 
viewed  from  the  standpoint  of  the  landlord,  and  proceeding  upon 
the  principle  that  it  is  desirable  to  draft  such  an  instrument  as  will 
leave  him  safe  and  harmless  it  matter  not  what  may  happen,  it 
seems  to  me  that  the  leases  now  in  use  are  subject  to  some  criticism 
and  may  be  open  to  some  improvement. 

It  is  customary  to  print  a  number  of  rules  on  the  back  of  leases 
and  to  attempt  to  incorporate  these  into  the  lease  by  referring  to 
them  in  the  body  of  the  lease.  These  rules  are  intended  for  some 
other  purpose  than  simply  terrorizing  the  tenant.  I  will  admit  that 
after  reading  them  if  he  ever  does  he  would  be  very  much  con- 
vinced of  his  own  insignificance.  In  many  cases  a  simple  infraction 
of  these  rules  is  not  followed  by  any  serious  pecuniary  loss  to  the 
landlord  so  that  an  action  for  damages  in  a  Court  of  Law  is 
not  advisable  or  desirable.  On  the  other  hand  when  the  landlord 
is  in  control  of  a  large  apartment  or  office  building  housing  its 
hundreds  or  maybe  thousands  of  tenants,  it  is  absolutely  necessary 
for  the  proper  protection  of  his  property  and  the  general  good  of 
the  tenants  at  large  that  he  be  in  absolute  control  of  the  situation 
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at  all  times.  If  tenants  are  permitted  to  make  themselves  obnoxious 
to  others  and  injure  the  property  in  petty  ways,  in  the  long  run 
serious  damages  follow.  The  landlord  must  be  in  a  position  to  stop 
this  at  once.  The  most  efficacious  remedy  is  that  which  prevents  the 
injury.  The  best  method  to  pursue  is  to  enjoin  the  infraction  of 
these  rules.  To  do  this  it  is  necessary  that  each  rule  or  covenant 
be  in  the  shape  of  an  express  negative  covenant.  Such  being  the 
case  it  is  possible  not  only  to  obtain  an  injunction  to  prevent  the 
violation  of  the  rule  but  in  many  cases  a  mandatory  injunction  will 
lie  to  restore  the  parties  to  their  original  position.  The  language 
of  the  rules  in  many  of  the  leases  is  in  such  a  form  that  an  in- 
junction to  enjoin  the  infraction  of  the  rule  would  not  lie.  It  would 
be  better  to  insert  the  rules  in  the  body  of  the  lease.  In  any  event 
the  object  to  be  attained  should  not  be  overlooked.  In  drawing  such 
a  covenant  it  is  well  to  bear  in  mind  that  the  Court  will  give  the 
covenant  strict  instruction.  The  practical  application  of  this  point 
is  illustrated  in  the  case  of  the  Western  Union  Company  versus  the 
Postal  Telegraph  Cable  Company.  This  case  involved  the  construc- 
tion of  the  lease  of  rooms  in  the  premises  at  that  time  known  as 
the  Phoenix  Bldg.,  now  known  as  the  Western  Union  Bldg.,  located 
at  Clark  and  Jackson  Boulevard.  The  bill  was  filed  by  the  Postal 
Telegraph  Cable  Company  to  enjoin  the  Western  Union  Telegraph 
Company  from  using  any  portion  of  the  premises  as  a  telegraph 
office  until  the  termination  of  the  complainant's  lease.  (x)  The  Postal 
Telegraph  Cable  Company  leased  a  portion  of  the  premises  on  the 
corner  of  Clark  and  Jackson  Boulevard  from  the  Phoenix  Insurance 
Company  on  May  ist,  1888  for  a  term  of  five  years.  The  lease  con- 
tained the  following  covenant :  "During  said  term  the  lessor  will  not 
lease  offices  in  said  building  to  any  other  Telegraph  Company  for 
use  as  a  general  telegraph  office."  The  Postal  Telegraph  Cable  Com- 
pany took  possession  of  the  said  premises  under  the  lease  and  was 
in  possession  continuously  thereafter  up  to  the  date  of  the  filing  of 
the  bill.  In  1892  the  Western  Union  Telegraph  Company  began 
negotiating  for  the  purchase  of  the  Phoenix  Bldg.  from  the  Phoenix 
Insurance  Company  and  subsequently  purchased  the  building.  The 
lease  of  the  Postal  Telegraph  Cable  Company  with  the  Phoenix  In- 
surance Company  was  recorded  in  the  Recorder's  office  of  Cook 
County,  111.,  on  the  4th  of  August,  1892.  The  deed  from  the 
Phoenix  Company  to  the  Western  Union  Company  was  executed 
in  New  York  City  on  Oct.  5th  and  filed  for  record  with  the  Cook 
County  Recorder  on  the  28th  of  October,  1892.  The  bill  of  com- 
plaint was  filed  on  Oct.  25th,  1892.    The  Court  in  its  opinion 

(*)  There  was  a  distinguished  array  of  legal  talent  in  the  case,  the  attorneys  for  the 
Postal  Telegraph  Cable  Co.  were  James  L.  High  and  Frank  J.  Loesch,  of  Chicago, 
for  the  Western  Union  Telegraph  Co.,  John  F.  Dillon  and  Rush  Staggert,  of  New 
York,  and  Williams,  Holt  &  Wheeler  of  this  city. 
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reviewed  a  number  of  cases  and  came  to  the  conclusion  that  it 
was  not  a  breach  of  the  covenant  in  the  lease  for  the  Western  Union 
Telegraph  Company  to  use  the  building  for  its  own  offices,  that  in 
so  doing  it  was  not  leasing  offices  to  another  Company  for  use  as 
a  general  Telegraph  office  and  consequently  was  not  violating  any  of 
the  covenants  of  the  lease.  The  conclusion  after  reading  this  case 
is  that  it  is  necessary  to  state  accurately  what  is  not  to  be  done,  and 
to  state  it  quite  broadly. 

It  is  always  well  to  bear  in  mind,  where  the  lease  is  silent  on 
the  subject,  that  the  law  supplies  a  covenant  by  implication. .  The 
landlord  is  supposed  to  have  good  title  to  the  land  and  consequently 
power  to  lease  it.  In  the  absence  of  an  express  covenant  to  the 
contrary  or  in  the  absence  of  covenants  inserted  for  the  purpose 
of  modifying  this  covenant  such  a  covenant  is  always  implied.  In 
general  this  means  that  the  tenant  is  entitled  to  enjoy  in  quiet  the 
possession  of  the  premises  leased  by  the  lessor  and  consequently 
a  deprivation  of  such  possession  is  a  breach  of  the  covenant.  The 
implication  however,  does  not  extend  to  the  acts  of  strangers  or 
trespassers.  The  tenant  is  suppossed  to  be  able  to  protect  himself 
against  such.  In  the  language  of  Taylor  ("Landlord  and  Tenant") 
the  covenant  implied  is  "equivalent  to  a  stipulation  that  the  lessee 
will  not  be  rightfully  disturbed  in  his  possession  during  the  term, 
not  that  he  shall  not  be  disturbed  at  all."  It  is  not  customary  to 
insert  covenants  for  quiet  enjoyment  in  printed  forms  of  leases,  in 
fact  it  is  never  found  in  the  printed  forms,  and  in  actual  practice 
the  need  for  such  a  covenant  may  not  often  occur,  but,  like  a  great 
many  other  things,  when  you  really  need  it,  you  will  need  it  very 
badly  if  you  represent  the  landlord.  If  you  represent  the  tenant, 
there  is  of  course  no  necessity  for  its  insertion,  in  fact  it  is  better 
left  out,  because  no  language  can  make  it  stronger  than  the  law  will 
imply  it,  with  a  proviso  of  course  that  it  might  be  extended  by 
express  covenant  to  embrace  the  acts  of  strangers  and  trespassers. 
If  there  is  any  question  in  regard  to  the  possession  of  the  tenant 
being  disturbed  through  any  act  of  the  landlord  or  by  reason  of 
failure  in  his  title,  then  the  effect  of  this  implied  covenant  should 
be  either  qualified  by  an  express  covenant  or  by  some  covenant  re- 
leasing the  landlord  altogether.  To  give  a  few  examples  of  the 
necessity  for  this  precaution.  In  this  State,  if  real  estate  is  incum- 
bered by  trust  deed  or  mortgage,  the  holder  of  the  note  on  default 
in  payment  may  bring  an  ejectment  suit  to  recover  possession  and 
may  do  this  at  the  same  time  a  foreclosure  suit  is  going  on.  This 
is  common  practice,  and  of  course  the  legal  holder  of  the  note  may 
in  most  cases,  if  he  chooses,  have  a  receiver  appointed.  Such  a  step 
would  be  a  breach  of  the  covenant  for  quiet  enjoyment.    Again,  in 
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drawing  long-term  leases  such  as  a  ninety-nine  year  lease  and  the 
like,  it  is  better  that  all  the  covenants  should  be  expressed.  It  is 
wise  to  leave  nothing  to  implication.  Such  leases  are  almost  equiva- 
lent to  the  transfer  of  the  title  in  fee  and  nearly  always  provide 
for  the  erection  of  a  new  building.  Now  if  it  should  turn  out  that 
the  landlord  did  not  have  title  to  all  the  premises  leased,  the  implied 
covenant  for  quiet  enjoyment  would  be  broken,  and  this  fact  may 
not  develop  until  sometime  after  the  execution  of  the  lease.  For 
instance,  it  may  be  found  that  the  building  on  the  adjoining  premises 
has  been  erected  under  a  party  wall  agreement  and  the  wall  stands 
over  several  inches  or  a  foot  over  the  line,  or  a  survey  may  develop 
that  the  premises  leased  have  been  enroached  upon  by  the  adjoining 
buildings  for  such  a  length  of  time  as  would  give  the  owner  thereof 
title  by  adverse  possession.  In  such  cases  it  would  be  impossible  to 
give  the  tenant  possession  of  the  premises  leased.  If  therefore  there  is 
any  probability  of  the  landlord's  title  or  possession  being  called  in 
question  rightfully,  the  effect  of  the  implied  covenant  for  quiet  enjoy- 
ment should  be  obviated  by  an  express  covenant  fixing  specifically 
what  the  landlord  undertakes  to  do  and  nothing  more. 

At  common  law  the  tenant  was  not  released  from  the  obligation 
to  pay  rent  by  the  destruction  of  the  premises  by  fire ;  and  such  is 
the  law  in  Illinois  today.  This  rule  has  been  gotten  around  in 
some  States  by  a  refinement  of  reasoning  which  appears  untenable 
upon  examination.  It  is  that  if  the  building  is  entirely  destroyed, 
the  subject  matter  of  the  lease  is  destroyed  and  there  is  an  end  of 
the  term.  On  the  other  hand,  the  same  Court  holds  if  there  is  not 
such  a  total  destruction  but  a  part  of  the  premises  remain  standing, 
the  tenant  is  not  released ;  applying  this  rule,  the  Courts,  if  they 
find  that  part  of  the  walls  are  standing  or  the  like,  will  hold  that 
the  tenant  is  not  released.  A  rule  easier  of  application  and  more 
consonant  with  good  sense  would  be  to  release  the  tenant  in  the 
event  the  premises  are  rendered  untenantable ;  but  such  is  not  the 
law  in  this  State.  The  Fire  Insurance  Companies  insure  the  land- 
lord against  loss  of  rents  in  case  of  fire ;  so  there  is  no  reason  why 
the  tenant  should  be  called  upon  to  assume  this  obligation.  The 
question  is  a  very  serious  one  for  a  tenant,  and  no  lease  should  be 
executed  without  containing  a  provision  looking  to  the  release  of 
the  tenant  in  the  event  the  premises  are  rendered  untenantable  by 
fire,  or  by  any  casualty  of  any  description.  The  contingency  of 
destruction  of  the  premises  by  fire  should  not  be  singled  out.  It  is 
not  uncommon  for  premises  to  be  rendered  untenantable  by  ex- 
plosions and  by  various  other  casualties.  Most  leases,  I  believe, 
contain  a  clause  covering  the  destruction  or  partial  destruction  of 
premises  by  fire,  and,  if  they  are  rendered  untenantable,  provide 
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that  the  landlord  may  in  a  certain  number  of  days  give  notice  that 
he  will  repair,  during  which  time  the  rent  stops,  and  in  the  event 
of  such  notice  not  being  given  that  the  lease  is  to  be  terminated. 
But  very  few  of  the  printed  forms  of  leases  contain  any  clauses 
covering  the  contingency  of  the  total  or  partial  destruction  of  the 
premises  by  casualties  other  than  fire. 

In  the  large  apartment,  office,  and  manufacturing  buildings 
throughout  the  city,  the  occupants  are  furnished  with  elevators  to 
go  to  and  from  their  offices,  with  steam  heat,  and  in  some  cases 
with  light  and  various  other  conveniences.  In  fact,  in  some  of  the 
apartment  buildings  tenants  are  furnished  with  not  only  all  con- 
veniences but  most  of  the  luxuries  of  our  modern  life.  In  renting 
space  in  such  a  building  the  tenant  naturally  expects  to  be  pro- 
vided with  an  elevator,  to  be  furnished  with  heat,  and  to  receive 
other  conveniences  and  appurtenances  which  he  sees  located  upon 
the  premises.  And  yet  if  you  should  rent  an  office  in  one  of  the 
large  down-town  office  buildings,  or  some  of  the  large  manufactur- 
ing and  apartment  buildings,  you  would  no  doubt  be  surprised  to 
see  in  some  instances  no  mention  in  the  lease  of  elevator-service, 
and  also  in  some  instances  no  mention  of  furnishing  steam  and  the 
other  conveniences  necessary  to  the  enjoyment  of  the  premises.  Such 
clauses  are  becoming  more  common  now.  An  inducement  to  rent 
an  apartment  is  sometime  held  out  on  the  ground  that  the  lease  con- 
tains a  steam  heat  clause.  The  idea  of  the  landlord  no  doubt  is  that 
it  is  well  enough  to  provide  his  tenants  with  all  the  conveniences 
and  luxuries  in  order  to  get  them  into  his  building,  but  that  in 
executing  a  lease  with  them  he  escapes  liability  in  case  of  inability 
or  refusal  to  furnish  these  conveniences  and  luxuries  if  there  is  no 
clause  in  the  lease  requiring  him  so  to  do.  In  such  cases,  it 
seems  to  me,  the  landlord  is  pursuing  a  short-sighted  policy, 
at  least  so  far  as  the  necessities  go,  and  by  necessities  I  mean  at 
least  elevator  service  and  steam  heat.  But  in  all  events  it  is 
better  for  the  landlord  to  stipulate  what  is  intended  to  be  demised 
under  the  terms  of  the  lease.  The  rule  is  that  all  the  appur- 
tenances go  with  the  demise  whether  named  or  not.  However, 
this  will  frequently  raise  a  bone  of  contention  between  the  land- 
lord and  tenant  as  to  what  was  an  appurtenance  and  what  was 
intended  to  be  conveyed  under  the  lease.  It  would  be  absurd 
for  a  person  to  rent  an  office  on  the  top  floor  of  the  Monadnock 
Building  unless  he  had  the  right  to  use  the  elevators.  If  this 
were  not  the  fact,  he  would  consume  in  walking  up  and  down 
the  steps  all  the  time  he  ought  to  devote  to  attending  to  his 
business.  This  fact  is  clearly  in  the  minds  of  both  parties  at  the 
time  of  the  execution  of  the  lease.    The  same  reason  applies  to  the 
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heating  apparatus  on  the  premises.  In  the  majority  of  instances 
the  heating  apparatus  and  the  plant  supplying  the  heat  are  in  the 
absolute  control  of  the  landlord.  The  apparatus  are  located  in  the 
public  passage  ways  on  other  portions  of  the  premises  to  which  the 
tenant  has  no  right,  and  the  plant  is  usually  located  in  the  basement 
or  some  portion  of  the  premises  not  covered  by  the  tenant's 
lease.  The  tenant  could  not  heat  the  premises  occupied  if  he  so  de- 
sired. In  other  words  the  parties  contract  with  reference  to  the 
condition  of  the  premises  at  the  time  the  contract  is  made,  at  which 
time  they  are  equipped  with  elevators  and  steam  heating  plants  both 
in  operation  and  under  the  control  of  the  landlord.  The  fact  that 
there  is  an  agreement,  signed,  sealed  and  delivered,  which  makes  no 
mention  of  this,  cannot  estop  the  tenant  from  showing  it.  To  arrive 
at  the  true  intent  and  meaning  of  a  lease  entered  into  between  the 
parties  parol  testimony  is  always  admissible  to  show  the  condition 
of  the  subject  matter  of  the  contract  at  the  time  the  agreement  is 
entered  into.1 

In  large  buildings  an  accident  to  the  plant  whereby  the  ele- 
vator service  or  steam  plant  is  rendered  in-operative  for  any  length 
of  time  is  a  great  inconvenience  to  the  tenants.  In  fact  it  may 
result  in  absolutely  rendering  the  premises  untenantable.  This 
being  true,  if  the  landlord  does  not  protect  himself  by  express  con- 
tract, he  finds  himself  in  the  position,  in  the  event  of  litigation,  of 
having  the  Court  make  this  part  of  his  contract  for  him,  and  per- 
haps a  jury  might  have  something  to  say  in  assessing  damages.  This 
would  result  in  placing  him  in  just  the  dilemma  which  he  is  trying 
to  avoid.  Therefore  it  seems  to  me  that  the  wise  thing  to  do  is  to 
insert  a  clause  in  the  lease  defining  exactly  what  the  landlord  in- 
tends to  furnish  his  tenants  in  the  way  of  elevator  service,  heat, 
and  the  like,  and  releasing  him  from  damages  in  the  event  of  failure 
by  reason  of  the  breaking  down  of  his  plant  or  for  any  other  con- 
tingency within  or  without  his  control.  At  the  same  time  it  would 
be  a  wise  thing  to  define  expressly  in  the  lease  what  appurtenances 
are  intended  to  be  demised,  so  that  there  can  be  no  question  in  this 
regard. 

Nearly  every  printed  form  of  lease  has  a  clause  giving  the  land- 
lord a  lien  on  a  tenant's  goods.  What  is  the  practical  effect  of 
this?  The  landlord  has  a  statutory  lien  on  the  growing  crops.  At 
common  law  he  had  a  lien  on  the  tenant's  goods.  The  common  law 
lien  is  not  recognized  in  this  state.  The  lawyers,  however,  have  tried 
to  create  a  contract  lien.  The  trouble  with  this  proposition  is 
that  the  law  abhors  a  secret  lien.  It  is  safe  to  say  that  it  is  im- 
possible to  create  such  a  lien  in  this  way,  except  as  between  the 

(^Compare  Thomas  vs.  Wiggins,  41  111.  470. 
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parties,  and  a  lien  between  the  parties  only  is  a  shadow  without 
the  .substance.  In  this  connection  there  are  two  facts  to  be  con- 
sidered; one  is  the  effect  of  recording  the  lease  with  the  County 
Recorder,  and  the  other  is  the  effect  of  having  the  lease  acknowl- 
edged as  a  chattel  mortgage  and  then  recorded.  The  time  is  too  short 
to  review  at  length  the  decisions  upon  this  interesting  point.  It  has 
been  before  the  Supreme  and  Appellate  Courts  a  number  of  times. 
In  two  of  the  Appellate  Courts  cases  Judge  Gary,  in  his  character- 
istic fashion,  proceeds  to  give  the  attempt  to  create  a  lien  first  a 
slap  and  later  a  quietus.  But,  notwithstanding  these  decisions, 
there  can  be  little  or  no  question  that  a  lease  which  identifies  the 
personal  property  sought  to  be  leased  and  is  acknowledged  in  ac- 
cordance with  the  provisions  of  the  chattel  mortgage  act  and  re- 
corded will  give  a  lien  good  as  against  third  persons.1  The  mere 
recording  of  the  lease  is  more  doubtful ;  the  trouble  being  that, 
where  the  question  has  come  before  the  Supreme  Court,  the  Court 
has  refrained  from  committing  itself  upon  the  precise  point  and  has 
found  some  other  ground  for  holding  the  lien  invalid.  The  most 
frequent  cause  of  invalidity  assigned  is  that  the  property  attempted 
to  be  covered  by  the  lien  is  not  sufficiently  described.  The  Courts 
have  uniformly  held  that  the  use  of  the  words  "goods,  chattels  or 
other  property"  are  too  indefinite.  The  whole  question  may  be  sum- 
med up  as  follows :  If  you  wish  a  law  suit,  then  the  proper  thing 
to  do  is  to  give  a  specific  description  of  the  property  intended  to 
be  covered  and  record  your  lease;  but  if  you  wish  a  lien,  do  both, 
and  comply  with  the  chattel-mortgage  Act  as  well.  Simply  covenant- 
ing in  the  lease  that  the  lessor  is  to  have  a  lien  on  the  goods,  chat- 
tels, and  other  property  of  the  tenant,  without  recording  the  lease, 
is  of  no  force  and  validity,  except  possibly  between  the  parties. 

The  landlord's  duties  to  third  persons  as  well  as  to  the  tenant 
should  not  be  overlooked.  In  running  passenger  and  freight 
elevator,  the  landlord  is  held  to  the  same  measure  of  responsibility 
as  common  carriers  running  freight  and  passenger  trains ;  and  as 
to  entry  ways,  stairways  and  portions  of  the  building  used  by  the 
tenants  in  common,  the  landlord  assumes  entire  responsibility  to 
third  persons.  The  rule  in  this  state  is  rigidly  enforced,  where  the 
landlord  retains  any  portion  of  the  premises  to  hold  him  liable  for 
such  portion  and  to  relieve  him  from  liability  for  all  those  portions 
of  which  the  tenant  has  the  exclusive  possession.  In  all  cases  of 
personal  injuries  or  accidents  of  any  kind  to  third  parties,  the 
measure  of  responsibility  of  the  landlord  is  determined  by  first  find- 
ing out  whether  or  not  the  tenant  or  landlord  is  in  possession  and 

(T)Theoretically  this  may  be  true.  In  practice,  however  it  would  be  objection- 
able, and  you  might  just  as  well  have  a  chattel  mortgage  executed  instead. 
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control  of  the  premises  where  the  injury  occurred.  There  are  some 
exceptions  to  this  rule ;  but  they  need  not  be  here  noticed.  So  long 
as  people  meet  with  accidents  they  will  seek  redress,  and  however 
innocent  the  lessor  may  be,  he  will  in  any  event  be  called  upon  to 
defend  a  law  suit.  Therefore  in  executing  the  lease  it  is  better  to 
have  the  tenant  in  possession  of  all  the  premises  possible  to  be 
conveyed.  In  other  words,  if  it  is  possible  to  have  the  tenant  lease 
the  elevator  in  the  building,  it  is  better  that  he  should  do  so;  also 
the  passage  ways,  entry  ways,  vaults  underneath  the  sidewalk  and 
the  like.  In  such  cases  the  tenant  is  bound  to  keep  the  premises  in 
repair  (unless  expressly  provided  otherwise  in  the  lease).  The 
landlord  would  therefore  be  released  from  any  liability  on  account 
of  failure  to  so  do. 

Unlike  other  creditors,  the  landlord  has  many  ways  open  in  the 
collection  of  the  rent  due  him  from  the  tenant.  A  great  many  written 
leases  contain  a  warrant  to  confess  judgment  for  instalments  of 
rent.  In  some  cases  it  is  preferable  to  enter  judgment  in  this  way. 
It  is  quite  frequently  the  case  that  the  tenant  has  a  supposed  griev- 
ance against  his  landlord  and  refuses  to  pay  his  rent.  The  first 
thing  the  tenant  does  when  things  are  not  going  to  suit  him  is  to 
notify  his  landlord  that  he  will  not  pay  his  rent.  There  are  a  hun- 
dred and  one  trival  excuses  which  may  be  trumped  up  for  the  pur- 
pose; and  in  a  great  many  cases,  even  where  the  tenant  is  honest, 
the  excuse  is  not  bona  fide  and  could  not  be  urged  in  a  Court  of 
Law.  It  may  be  that  the  landlord  has  refused  to  repair,  where  he 
is  under  no  obligation  to  repair,  or  has  refused  to  pay  a  water  tax, 
when  it  is  the  tenant's  duty  to  pay  the  water  tax.  Frequently  the 
landlord  repairs  when  he  is  under  no  obligation  to  repair  and  then 
refuses  to  make  other  repairs  requested  by  the  tenant.  The  tenant 
assumes,  because  his  landlord  has  made  prior  repairs,  that  he  is 
under  obligation  to  do  so,  and  so  refuses  to  pay  rent.  In  all  similar 
cases,  where  the  tenant  has  an  alleged  grievance,  one  that  cannot 
stand  the  test  in  Court,  one  that  would  be  apt  to  induce  him  to  em- 
ploy a  lawyer, — in  such  cases  it  is  best  not  to  waste  time  by  dis- 
tress-proceedings, but  confess  judgment  at  once,  and  issue  an  execu- 
tion. In  such  cases  the  tenant  will  never  be  able  to  get  the  judg- 
ment set  aside  on  affidavit,  and  probably  will  not  try,  if  he  is  hon- 
estly advised.  Another  advantage  in  entering  up  judgment  by  con- 
fession, and  one  to  be  considered  by  both  attorney  and  client,  is 
that  attorneys'  fees  may  be  included  in  the  judgment.  This  is. not 
true  of  the  distress-proceedings.  A  distress-warrant  can  be  levied 
for  rent  due,  and  for  nothing  else.  But  aside  from  these  considera- 
tions, and  possibly  a  few  others,  the  old  and  time-honored  proceed- 
ing by  way  of  distress  is  hard  to  improve  upon.    A  distress-war- 
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rant  is  a  common  law  remedy  with  statutory  modifications.  It  is 
unique  in  jurisprudence,  because  it  permits  the  landlord  to  take 
the  law  in  his  own  hands.  At  common  law,  the  landlord  could 
seize  the  tenant's  personal  property  first  and  issue  a  distress-warrant 
afterwards.  In  other  words,  if  the  rent  fell  due  and  the  tenant 
did  not  pay  it,  the  landlord  could,  without  more  ado,  seize  the 
former's  personal  effects.  This  is  not  the  law  in  Illinois,  and  a 
distress-warrant  must  in  all  cases  precede  the  seizure,  otherwise  the 
proceedings  are  illegal.  At  common  law,  the  landlord  could  sell 
the  goods  seized  without  authority  of  legal  process.  For  many 
years  in  this  State  the  Courts  had  no  authority  to  enter  a  judgment 
in  a  distress-proceedings.  They  could  only  certify  the  amount  of 
rent  due,  so  that  the  Bailiff  might  know  for  what  amount  the  goods 
were  to  be  sold.  This  has  been  since  changed  by  statute,  and  the 
landlord  now  may  obtain  a  judgment  against  the  tenant  and  issue 
an  execution  on  the  judgment  irrespective  of  the  distress-proceed- 
ings. The  fact  that  a  distress-warrant  is,  so  to  speak,  an  extra- 
judicial proceeding,  that  it  is  in  the  absolute  control  of  the  land- 
lord, gives  it  many  advantages  as  a  means  of  collecting  rent.  In 
these  days  of  newspaper  publicity,  it  is  advantageous  to  take  legal 
proceedings  without  having  it  made  a  matter  of  public  record.  In 
a  distress-proceeding  the  first  step  informs  a  tenant  that  he  is  in 
a  serious  predicament,  but  the  matter  does  not  become  a  public 
record  until  the  warrant  is  returned  and  filed  in  Court;  and  while 
this  must  be  done  without  any  unnecessary  delay,  still  the  interim 
may  be  sufficient  to  allow  the  tenant  to  raise  the  money;  and  this 
in  a  majority  of  cases  he  will  do,  if  possible  in  order  to  avoid  the 
notoriety.  Before  the  bankruptcy  law,  when  priority  in  possession 
meant  priority  in  law,  the  facility  and  ease  of  levying  a  distress- 
warrant  made  it  superior  to  all  other  means  of  forcible  seizure  for 
delinquent  rents.  Even  now  when  it  is  necessary  to  seize  the  goods 
without  allowing  the  time  necessary  to  file  papers  and  issue  the 
necessary  writs,  nothing  is  better  than  a  distress-proceeding.  For 
simplicity  in  court  procedure  a  distress-warrant  is  an  ideal  form 
of  pleading.  By  the  statute,  the  distress-warrant  takes  the  place 
of  the  declaration,  and,  if  you  will  stop  to  consider,  you  will  find 
that  this  procedure  is  simpler  even  than  that  prevailing  in  code 
States.  The  result  is  that,  instead  of  being  called  upon  to  file  a 
declaration  which  sets  out  a  statement  of  facts  to  fit  the  features 
in  your  particular  case,  you  have  a  statement  that  so  much  rent 
is  due  for  certain  premises,  and  under  this  you  can  prove  anything 
which  goes  to  show  that  rent  is  due  the  lessor  from  the  lessee  and 
the  amount.  The  distress-warrant  is  subject  to  amendment  like  a 
declaration,  but  cannot  be  amended  so  as  to  include  as  rent  a  greater 
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amount  than  that  first  named.  However,  since  the  distress-warrant 
is  made  to  stand  in  the  place  of  the  declaration,  and  partakes  of  the 
nature  of  a  declaration,  evidence  variant  from  or  contradictory  of 
the  lease  is  not  admissible.  Care  should  be  exercised,  for  this 
reason,  in  drawing  a  distress-warrant;  and  if  it  is  necessary,  in 
order  to  recover  the  amount  of  rent  due,  to  establish  some  fact 
other  than  the  simple  relation  of  the  parties  as  lessor  and  lessee 
and  the  amount  of  rent  due,  the  foundation  for  that  fact  must 
be  laid  in  the  distress-warrant.  To  illustrate :  The  statute  provides 
that  a  distress-warrant  may  be  levied  before  the  rent  falls  due 
when  the  tenant  abandons  growing  crops.  In  such  cases  the 
foundation  for  this  proof  must  be  laid  in  the  distress-warrant.  The 
same  is  true  where  the  distress-warrant  is  levied  by  reason  of  the 
contemplated  removal  of  growing  crops  before  the  rent  falls  due 
or  where  the  lease  has  been  assigned.  In  all  similar  cases  the 
foundation  for  the  proof  must  be  laid  in  the  distress  warrant. 

In  levying  a  distress-warrant  it  is  better  to  use  a  person  familiar 
with  such  work,  preferably  a  good  constable.  So  far  as  my  ex- 
perience goes,  the  sheriff's  office  is  not  usually  called  upon  to  per- 
form such  work.  They  are  supposed  to  have  enough  to  do  to  keep 
them  busy  without  it;  and  when  they  levy  a  distress-warrant,  it  is 
levied  not  as  an  act  or  duty  of  the  sheriff  in  his  official  capacity  but 
as  a  private  individual.  The  amount  of  fees  to  be  charged  for  such 
services  is  a  matter  of  contract  between  the  attorney  for  the  plaintiff 
and  the  deputy  sheriff,  and  they  usually  expect  more  pay  for  the 
work  performed.  In  regard  to  the  cost  attached  to  levying  of  the 
distress-warrant,  the  statute  is  not  very  clear;  but  it  has  been  de- 
cided in  the  Appellate  Court  that  the  proceedings  are  in  all  respects 
similar  to  an  attachment  suit,  and  that  costs  are  to  be  charged  and 
collected  in  the  same  manner.  The  fact  that  the  distress-warrant 
can  be  levied  only  to  recover  rent  (as  above  referred  to)  has  given 
rise  to  considerable  litigation.  The  question  has  arisen  frequently 
where  the  controversy  was  whether  there  was  a  lease  between  the 
parties.  Of  course,  if  there  is  no  lease  between  the  parties 
and  the  person  in  possession  is  holding  without  an  express  or  im- 
plied agreement  from  the  owner  of  the  premises,  then  a  distress- 
warrant  could  not  be  levied,  because  there  is  no  rent  due  for  the 
premises.  The  only  action  which  could  be  commenced  would  be 
an  action  for  use  and  occupation.  It  is  not  necessary  that  there 
should  be  an  express  agreement  between  the  parties,  if  there  is  an 
implied  agreement.  And  the  Courts  have  held,  in  case  of  a  parol 
agreement  void  under  the  Statute  of  Frauds,  that  a  distress-war- 
rant may  be  levied.  The  question  has  also  come  up,  what  is  rent, 
under  a  written  lease,  and  the  Courts  have  held  that  a  distress- 
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warrant  cannot  be  levied  for  anything  not  rent  under  the  terms 
of  the  lease,  and  that  water-rent  and  the  like  charges  are  not  rent, 
and  that  no  distress-proceeding  will  lie  for  the  purpose  of  enforc- 
ing payment  of  these. 

Next  to  the  action  for  rent,  one  of  the  most  frequent  causes  of 
litigation  between  landlord  and  tenant  is  over  the  possession  of 
the  premises.  Here  again,  the  landlord  has  availed  himself  of  his 
privilege  of  inserting  promiscuous  covenants  in  the  lease  to  obtain 
an  advantage  over  the  tenant.  One  of  the  clauses  most  frequently 
found  is  that  providing  that  if  the  tenant  fails  to  pay  rent  promptly 
on  the  day  it  falls  due,  or  in  the  event  of  the  breach  of  any  of  the 
covenants  in  the  lease,  the  landlord  may,  if  he  desires,  declare  the 
term  ended,  and  that  in  fact  the  failure  to  pay  rent  or  a  breach  of 
any  of  the  covenants  shall,  at  the  election  of  the  landlord,  itself 
constitute  a  forcible  detainer  of  the  premises,  and  that  the  lessor 
may  thereupon,  without  notice  to  the  tenant,  declare  the  term  ended. 
Notwithstanding  the  fact  that  the  staute  provides  for  the  service 
of  a  written  notice  of  ten  days  in  case  of  a  breach  of  any  of  the 
covenants  of  the  lease,  and  a  written  notice  of  five  days  for  non- 
payment of  rent,  the  Supreme  Court  of  this  State,  and  the  Appellate 
Court,  in  a  late*  case,  have  passed  upon  clauses  in  leases  similar  to 
the  above  in  a  way  that  seems  to  put  the  question  of  the  validity  of 
the  clause  beyond  a  doubt.  There  was  a  time  when  most  justices 
of  the  peace  insisted  that  no  forcible  detainer  action  for  non- 
payment of  rent  was  good,  unless  founded  upon  a  five-day  notice; 
but  some  of  them  at  least  have  receded  from  this  position,  and  will 
give  judgment  for  the  lessor  upon  the  production  of  the  lease  con- 
taining a  clause  waiving  notice  and  proof  of  non-payment  of  rent. 
In  a  justice  court,  before  a  jury,  such  a  case  would  be  hopeless, 
and  under  such  circumstances  it  is  better  to  take  a  non-suit  and 
file  suit  immediately  in  a  court  of  record,  unless  you  desire  to  get 
the  benefit  of  the  defendant's  defense. 

The  clause  in  the  lease  waiving  notice  and  allowing  the  land- 
lord to  file  suit  immediately  upon  failure  to  pay  promptly  when 
the  rent  falls  due  gives  the  landlord  an  immense  advantage  over  the 
tenant.  It  is  frequently  desirable  to  get  rid  of  the  lessee  and  regain 
possession  of  the  premises.  There  may  be  a  great  many  reasons 
for  this  on  the  part  of  the  landlord, — one  of  the  most  common  being 
that  he  can  secure  a  larger  rent  for  the  premises;  or  it  may  be 
that  he  desires  to  rent  the  premises  occupied  by  the  tenant  in  con- 
nection with  some  other  space.  In  such  cases,  if  the  tenant  does 
not  pay  his  rent  promptly  upon  the  day  that  it  falls  due,  the  land- 
lord may  declare  the  lease  forfeited  and  bring  suit  in  forcible  de- 
tainer.   The  cases  referred  to  in  the  Supreme  and  Appellate  Courts 
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passed  upon  the  proposition  where  the  rent  was  due  and  unpaid. 
It  is  problematical  whether  the  Court  would  forfeit  a  lease  with 
such  a  clause  where  the  tenant  offered  to  pay  the  rent  say  within 
a  few  days  after  the  first  day  of  the  month.  The  Courts  are  adverse 
to  forfeiting  leases ;  and  it  might  be,  when  the  case  came  before  it, 
that  a  way  would  be  found  for  distinguishing  such  a  case  from 
those  already  passed  upon.  But  until  the  reviewing  Courts  have 
receded  from  their  position  in  the  cases  referred  to,  or  distinguished 
them  in  some  way,  their  force  as  authority  would  certainly  uphold 
a  landlord  in  terminating  the  lease  in  the  way  indicated  if  he  so 
desired.  The  landlords  have  been  somewhat  hampered  in  pro- 
ceeding against  delinquent  tenants,  owing  to  the  fact  that  it  is 
impossible  in  this  State,  under  our  present  practice,  to  institute  a 
forcible  detainer  suit  and  a  suit  for  rent  at  one  and  the  same  time.1 
If  the  landlord  sues  for  rent,  when  he  desires  to  regain  possession 
of  the  premises,  his  action  in  bringing  such  suit  will  preclude  him 
from  bringing  the  latter  action;  because  an  action  for  rent  is  an 
affirmance  of  the  tenancy,  while  a  five-day  notice  followed  by  forcible 
detainer  suit  is  a  disaffirmance  of  this  action.  In  such  cases,  it  is 
necessary  for  the  landlord  to  proceed  first  to  terminate  the  lease 
and  subsequently  sue  for  rent.  This  means  loss  of  time  and  is  in 
many  cases  undesirable.  The  Illinois  Practice  Commission  has 
recommended  a  change  in  the  law,  I  believe,  so  as  to  allow  these 
two  actions  to  be  brought  together.  As  a  matter  of  practice,  how- 
ever, it  is  often  possible  to  regain  possession  of  the  premises  with- 
out a  resort  to  a  suit  for  possession, — as,  for  instance,  by  levying 
a  distress-warrant,  where  the  rent  is  due  and  unpaid.  A  great 
many  tenants  are  ready  to  give  up  under  such  circumstances,  and 
will  voluntarily  surrender  the  keys  to  the  premises  if  such  action 
on  their  part  is  insisted  upon  by  the  landlord.  The  surrender  of 
the  keys  followed  by  actual  or  constructive  occupancy  of  the  premises 
by  the  landlord  is  sufficient  dispossession  of  the  tenant.  The  land- 
lord has,  of  course,  no  right  to  resort  to  violence  to  regain  posses- 
sion, but  he  may  go  up  to  that  point  provided  the  tenant  acquiesces 
in  his  action.  A  better  way  probably  to  state  the  proposition  is  that 
the  removal  or  dispossession  of  the  tenant  must  be  with  the  latter's 
consent  expressed  or  implied,  and  that  his  consent  may  be  implied 
from  his  acts.  Therefore,  if  the  landlord  or  his  bailiff,  while  levy- 
ing the  distress-warrant  can,  with  either  the  expressed  or  the  im- 
plied consent  of  the  tenant  succeed  in  regaining  possession  of  the 
premises,  a  forcible-detainer  suit  is  unnecessary.  Such  a  course 
of  procedure  may  save  a  great  deal  of  trouble  and  expense  after- 
wards. 


(x)This  is  to  be  modified  in  view  of  a  recent  Appellate  Court  decision. 
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In  filing  a  suit  for  a  forcible-detainer  it  is  necessary  to  see  that 
the  complaint  is  correct  and  is  filed  in  the  case.  A  great  deal  of 
litigation  has  arisen  over  complaints  in  forcible-detainer  suits,  per- 
haps for  the  reason  that  the  complaint  is  a  jurisdictional  paper. 
While  probably  there  is  no  legal  paper  simpler  to  prepare,  you  will 
find  in  the  books  a  great  many  cases  concerning  complaints  in 
forcible-detainer  suits.  Jf  suit  is  filed  in  the  Justice  Court,  and  the 
case  is  then  appealed  to  the  Circuit  Court,  Superior  Court  or  County 
Court,  the  fact  must  not  be  overlooked  that  it  is  absolutely  essential 
that  the  complaint  should  be  attached  to  the  transcript  and  filed 
in  the  Court  above.  It  is  not  sufficient  for  the  transcript  to  refer 
to  the  complaint  as  having  been  filed;  the  complaint  itself  must 
be  on  file  in  the  cause.  I  can  speak  on  this  subject  somewhat  feel- 
ingly from  experience,  and  if  a  reference  to  one  of  my  cases  may 
be  pardoned,  it  is  in  the  hope  that  the  incident  may  be  of  service 
to  others.  In  this  case  the  complaint  was  regularly  on  file  in  the 
Justice  Court,  where  judgment  was  rendered  in  favor  of  the  plain- 
tiff. An  appeal  was  prayed,  allowed,  and  perfected  to  the  Circuit 
Court.  The  Justice  sent  up  the  transcript  and  filed  the  same  with 
the  clerk  of  the  Circuit  Court,  but  omitted  to  file  the  complaint. 
The  case  was  tried  in  the  Circuit  Court,  and  neither  the  attorney 
for  the  plaintiff  nor  the  attorney  for  the  defendant  noticed  its  ab- 
sence. The  Court  gave  a  peremptory  instruction  on  behalf  of  the 
plaintiff ;  the  attorney  for  defendant  at  once  moved  for  a  new  trial ; 
and  the  motion  was  promptly  overruled.  He  then  obtained  leave 
to  file  later  a  written  motion  for  a  new  trial  as  of  the  date  of  the 
trial,  and  in  this  motion  assigned  as  a  cause  that  there  was  no  com- 
plaint on  file  at  the  time  of  the  trial.  The  motion  for  a  new  trial 
was  filed  without  any  further  notice  to  the  attorney  for  the  plaintiff, 
who  happened  to  be  myself,  and  I  was  not  aware  of  the  fact  that 
there  was  no  complaint  on  file,  until  after  the  record  had  been  filed 
in  the  Appellate  Court  and  the  briefs  and  abstracts  had  been  printed 
and  filed.  At  that  time  the  question  looked  rather  dubious  from 
my  standpoint.  There  was  nothing  in  the  record  showing  that  there 
was  a  complaint  filed  before  the  Justice  of  the  Peace,  and  as  the 
case  then  stood  in  the  Appellate  Court,  the  Circuit  Court  had  no 
jurisdiction.  It  looked  as  if  the  judgment  would  have  to  be  re- 
versed. But  the  attorney  for  defendant,  in  view  of  the  subsequent 
proceedings  in  the  case,  had  made  his  point  too  late.  However, 
if  the  record  had  been  permitted  to  stand  as  it  then  was,  there 
could  have  been  but  one  action  on  the  part  of  the  Appellate  Court, 
and  that  of  course  would  have  been  a  reversal  of  the  case.  In  order, 
however,  to  bring  to  the  attention  of  the  Court  the  fact  that  there 
was  really  a  complaint  in  the  Justice's  Court,  I  caused  the  Justice 
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to  prepare  and  file  a  new  transcript  and  to  attach  to  the  transcript 
the  complaint.  I  then  had  the  clerk  of  the  Circuit  Court  certify 
a  copy  of  the  record,  including  the  additional  transcript  and  a  copy 
of  the  complaint,  and  entered  a  motion  in  the  Appellate  Court  sug- 
gesting a  diminution  of  the  record,  and  asked  leave  to  file  an  ad- 
ditional record,  which  the  Court  allowed.  The  opinion  in  the  Ap- 
pellate Court  affirmed  the  decision  of  the  Circuit  Court,  but  by  a 
divided  Court ;  and  the  attorney  for  the  appellant  obtained  a  cer- 
tificate of  importance  and  was  allowed  an  appeal  to  the  Supreme 
Court.  The  Supreme  Court  came  to  the  conclusion  that  the  ap- 
pellant was  debarred  from  assigning  the  want  of  complaint  in  the 
Circuit  .Court,  because  he  did  not  urge  the  point  in  apt  time.  But, 
notwithstanding  this  decision,  the  necessity  of  having  the  complaint 
on  file  still  remains.  In  all  cases  where  an  appeal  or  writ  of  error 
is  taken  from  a  judgment  awarding  writ  of  restitution  in  a  forcible 
detainer  suit,  in  either  Circuit,  Superior  or  County  Court,  unless 
there  is  a  complaint  on  file  in  the  Court  to  which  the  appeal  is  taken, 
the  record  filed  in  the  Reviewing  Court  will  not  show  it,  and  unless 
it  can  be  shown  that  there  was  a  complaint  on  file  in  the  Justice 
Court,  the  judgment  will  undoubtedly  be  reversed.  A  Justice  of 
the  Peace  rarely  has  any  proper  place  to  file  away  papers  in  cases 
tried  before  him,  and  it  is  often  the  case  that  papers  are  mislaid 
or  in  some  cases  are  withdrawn  from  the  files  with  malice  afore- 
thought, so  that  in  all  cases  the  proper  and  better  practice  is  to 
see  that  the  complaint  is  on  file  in  the  Court  to  which  the  appeal 
is  taken. 

If  an  appeal  is  taken,  care  should  also  be  exercised  to  see  that 
the  appeal  bond  is  properly  conditioned.  The  statute  provides  that 
the  bond  shall  be  conditioned  "to  prosecute  such  appeal  with  effect 
and  pay  all  rent  then  due  or  that  may  become  due  before  the  final 
determination  of  the  suit  and  also  all  damages  and  loss  which  may 
be  sustained  by  reason  of  the  withholding  of  the  premises  and  by 
reason  of  any  injury  thereto  during  such  withholding."  It  will  be 
noticed  that  the  bond  is  to  be  conditioned  for  the  faithful  per- 
formance of  at  least  three  things :  first,  payment  of  rent ;  second, 
payment  of  damages;  and  third,  payment  for  injury  to  the  premises. 
Now  it  is  an  easy  matter  to  take  an  appeal.  The  only  difficult  mat- 
ter about  it  is  to  obtain  the  Clerk's  costs  and  a  surety  on  the  bond ; 
if  the  tenant  can  provide  the  costs  and  obtain  a  surety,  who  will 
assume  no  liability  or  only  a  partial  liability  by  reason  of  the 
fact  that  the  bond  is  not  properly  drawn,  the  appeal  will  in  most 
cases  be  prosecuted  by  a  certain  class  of  irresponsible  tenants.  A 
bond  conditioned  to  pay  all  damages  does  not  cover  the  payment 
of  rent;  and  vice  versa.    It  is  frequently  the  case  in  the  flush  of 
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victory  that  an  attorney  will  forget  to  examine  carefully  the  lan- 
guage of  an  appeal  bond.  He  may  look  up  the  surety  to  see  that  he 
owns  the  real  estate  scheduled  and  will  forget  that  it  is  equally 
important  to  see  that,  by  the  terms  of  the  bond,  the  payment  of  rent 
as  well  as  the  other  necessary  conditions  are  included.  One  of  the 
chief  inducements  leading  impecunious  and  irresponsible  tenants  to 
take  appeals  is  the  hope  that  they  may  get  something  for  nothing, — 
that  they  may  remain  in  possession  of  the  premises  without  payment 
of  rent.  Such  men  nearly  always  find  a  crafty  lawyer  who  provides 
the  means  for  his  client's  end  by  providing  a  man  who  can  schedule 
some  real  estate  which  the  records  show  that  he  owns  at  the  time 
the  appeal  is  taken,  and  the  same  crafty  individual  will  be  apt  if  care 
is  not  taken  to  produce  an  appeal  bond  on  which  the  surety  assumes 
a  small  measure  of  responsibility. 

In  most  cases  with  of  course  the  usual  few  exceptions  the  tenant 
is  entitled  to  notice  before  the  lease  can  be  terminated,  and  such 
notice  is  absolutely  essential  in  order  to  maintain  the  suit.  One  of 
the  exceptions  referred  to  is  in  cases  where  the  lease  has  terminated 
or  is  about  to  terminate  by  its  terms.  Owing  to  this  rule,  one  is 
liable  to  come  to  the  conclusion  that  no  notice  is  necessary  where 
the  tenancy  began  with  a  lease  for  a  year  and  has  continued  there- 
after with  the  tacit  consent  and  understanding  of  the  parties,  the 
tenant  paying  the  rent  and  the  landlord  receiving  it  and  nothing 
further  being  said  or  done  by  either  party.  In  such  cases  the  rule, 
is  if  the  original  lease  was  for  a  year,  that  the  tenant  is  a  tenant 
from  year  to  year  and  not  by  the  year.  In  other  words,  he  is  a 
tenant  indefinitely  by  the  year  and  not  for  a  stated  period.  Such 
being  the  case,  under  the  statute  he  is  entitled  to  sixty  days  notice 
before  the  lease  can  be  terminated.  For  this  reason,  where  there  is 
no  written  lease,  the  facts  should  be  carefully  investigated,  before 
any  steps  are  taken,  to  see  what  the  situation  of  the  parties  is 
and  what  the  original  understanding  between  the  parties  was. 
There  is  a  recent  case  in  the  Appellate  Court  (Hateley  vs  Meyers, 
96  111.  App.  217)  which  shows  the  effect  of  the  landlord's  neglecting 
to  enter  into  a  new  lease  on  the  termination  of  the  old  lease.  In 
that  case  the  tenant  held  over  and  the  landlord  recognized  the 
holding  over  by  collecting  rent.  No  new  lease  was  executed.  For 
some  reason  the  possession  of  the  tenant  became  distasteful  and  the 
lessor  threatened  to  eject  him  forcibly  from  the  premises.  The 
latter  obtained  an  injunction  enjoining  his  landlord  from  taking  such 
a  step.  The  case  is  an  interesting  one.  It  reviews  the  authorities 
on  the  questions  resulting  from  a  tenant's  holding  over,  and  holds 
that  the  tenant  in  this  case  was  rightfully  in  possession,  that  the 
injunction  was  properly  issued,  and  that  the  tenant  could  not  be 
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dispossessed  without  notice.  In  a  case  like  this  the  implied  tenancy 
is  favorable  to  the  tenant,  to  the  extent  that  it  ties  the  hands  of  the 
landlord  and  prevents  a  speedy  repossession  of  the  premises. 

On  the  other  hand,  for  other  reasons,  the  doctrine  of  implied 
tenancy  from  holding  over  is  a  most  dangerous  one  to  the  tenant. 
The  trouble,  so  far  as  the  tenant  is  concerned,  is  that  the  implied 
tenancy  raises  a  contract  between  the  parties  contrary  to  their  in- 
tention and  without  their  knowledge.  In  most  cases  people  have 
an  idea  that  in  order  to  make  a  contract  they  must  agree  to  the 
terms ;  but  in  the  case  of  an  implied  tenancy  the  landlord  may  insist, 
if  the  tenant  holds  over  beyond  the  termination  of  the  term,  that  he 
is  a  tenant  for  a  succeeding  term  upon  the  same  terms  and  conditions 
as  expressed  in  the  original  lease ;  and  this  is  optional  with  the  land- 
lord. The  tenant  has  nothing  to  say.  He  may  have  made  up  his 
mind  to  move;  but  if  the  landlord  makes  up  his  mind  that  he  is 
going  to  treat  the  other  as  a  tenant,  the  fact  that  the  lessee  does 
not  desire  and  has  not  consented  to  the  lease  for  another  term  will 
make  no  difference;  and  this  is  frequently  a  peculiar  hardship  for 
the  tenant,  because  it  may  happen  that  he  is  unable  to  vacate  the 
premises  at  the  precise  time  of  the  expiration  of  the  lease.  It  is 
often  the  case,  on  or  about  the  first  of  May,  that  the  tenant  finds 
himself  in  this  predicament :  He  is  unable  to  vacate  the  premises 
occupied  by  him  and  he  is  obliged  to  pay  rent  on  some  other  premi- 
ses, the  possession  of  which  he  cannot  obtain  for  the  reason  that 
the  rooms  or  offices  may  be  occupied  by  someone  else  who  is  in  the 
same  condition.  The  landlord,  under  the  implied  covenant  for 
quiet  enjoyment  already  referred  to,  is  under  no  obligation  to  put 
the  tenant  in  possession  as  against  a  stranger  or  party  not  rightfully 
withholding  the  premises,  so  that  if  a  tenant  holds  over  contrary 
to  the  wishes  of  the  landlord  the  covenant  for  quiet  enjoyment  is 
not  broken.  The  tenant,  therefore,  who  leases  premises  and  is  kept 
out  of  the  possession  of  the  same  by  another  tenant  who  holds  over 
without  right,  has  no  recourse  against  the  landlord.  There  are  two 
things  the  tenant  may  do  to  obviate  this  condition  of  affairs.  He 
may  insert  a  clause  in  his  new  lease,  binding  the  landlord  to  put 
him  in  possession  and, .  on  failure  to  do  so,  relieving  him  of  any 
liability  for  rent;  or,  secondly,  he  may  have  an  express  understand- 
ing with  the  landlord  covering  the  terms  and  conditions  on  which 
he  holds  over.  The  rule  which  holds  a  tenant  for  another  term  on 
the  same  conditions,  at  the  election  of  the  landlord,  even  though 
the  holding  over  may  be  compulsory  and  contrary  to  the  wishes  of 
the  tenant,  appears  to  be  so  harsh  that  many  tenants  refuse  to  believe 
that  such  is  the  law  until  it  is  brought  home  to  them  in  some 
forcible  way.    Such  persons  usually  refer  to  the  clause  in  their 
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lease  fixing  the  payment  of  a  certain  amount  as  liquidated  damages 
for  withholding  possession  of  the  premises  after  the  termination  of 
the  lease.  But  this  clause  is  only  binding  on  the  landlord  in  the 
event  he  elects  to  avail  himself  of  it.  In  other  words,  it  is  for  the 
landlord  to  say  whether  he  will  hold  the  tenant  under  the  contract  to 
pay  him  a  liquidated  sum  for  the  detention  of  the  premises,  or 
whether  he  will  elect  to  treat  him  as  a  tenant  for  another  year.  The 
Courts,  however,  are  quick  to  construe  the  landlord's  election;  and 
if  the  landlord  by  word  or  conduct  should  give  a  notice  that  he 
intends  to  hold  the  tenant  for  liquidated  damages,  such  notice  would 
estop  the  lessor  from  suing  the  tenant  for  rent  and  attempting  to 
hold  him  for  another  term.  On  the  whole,  it  seems  that  the 
tenant's  rights  might  be  best  protected  by  the  insertion  of  a  clause 
in  the  printed  forms  of  leases  wiping  out  altogether  the  doctrine  of 
implied  leases  from  holding  over.  In  other  words,  compel  the 
landlord  in  the  lease  to  state  unequivocably  that  he  binds  himself, 
if  the  tenant  holds  over,  to  hold  the  tenant  for  liquidated  damages 
only  at  so  much  per  day,  and  that  in  consideration  of  the  insertion 
of  such  a  clause  he  waives  any  and  all  right  to  hold  the  tenant  for 
another  term.  This  would  be  fair  to  both  parties  and  would  probably 
be  what  is  in  the  mind  of  both  parties  when  the  lease  is  executed ; 
but  is  certainly  not  what  is  stated  in  the  leases  commonly  drawn. 


II.  PRACTICE  BEFORE  MASTERS  IN  CHANCERY. 


By  George  Mills  Rogers,  Esq.,  '78,  Master  in  Chancery. 


An  Address  Delivered  in  the  Course  on  Legal  Tactics, 
Hurd  Hall,  Monday  Evening,  Jan.  18,  1904. 

If  I  have  read  aright  the  invitation  extended  to  me  to  address 
you  to-night,  the  object  of  the  University  in  instituting  this  course 
of  addresses  is  to  give  to  those  who  attend  an  opportunity  to  learn 
something  distinctively  practical  upon  the  subject  of  each  address. 
The  topic  on  which  I  have  been  requested  to  speak — Practice  before 
Masters  in  Chancery — is  peculiarly  one  which  must  be  learned  by 
practical  experience,  or  from  the  mouth  of  one  who  has  had  experi- 
ence, for  in  spite  of  its  importance,  and  the  fact  that  law  writers 
are  numerous,  there  is  to-day  (so  far  as  I  know)  no  good  service- 
able book,  which  treats  of  modern  practice  before  Masters ;  and 
decisions  of  the  Courts  which  have  to  do  with  the  matter  are 
extremely  rare. 

Moreover,  in  Cook  County,  because  of  the  fact  that  the  Courts 
have  been  over-run  with  business,  and  the  consequent  desire  of  the 
Judges  to  gain  assistance  wherever  they  could,  Masters  in  Chancery 
have  become  a  much  more  important  branch  of  the  Courts  than  in 
other  parts  of  the  State,  where,  as  a  rule,  they  do  not  exercise 
much  greater  powers  than  does  a  notary  public  acting  under  a 
dedimus  to  take  testimony.  As  a  rule,  in  the  country  districts,  the 
judge  hears  all  of  the  evidence  himself,  and  a  reference  is  only 
made  to  a  Master  in  cases  involving  some  long  accounting,  or  the 
taking  of  an  extraordinarily  large  amount  of  testimony  and  where 
a  reference  is  made,  the  Master  does  not  assume  any  more  power, 
with  reference  to  the  admission  or  refusal  of  evidence,  than  does 
a  notary  public  acting  under  a  dedimus  to  take  evidence.  In  Cook 
County,  on  the  other  hand,  whether  rightfully  or  wrongfully,  the 
Master,  on  a  general  reference  to  take  evidence,  and  report  conclu- 
sions of  law  and  of  fact,  actually  tries  the  case,  and  the  judge  in  fact 
occupies  the  same  position  with  reference  to  the  Master,  as  does  the 
Appellate  Court  with  reference  to  the  Judge.  Indeed,  in  cases 
where  a  large  amount  of  evidence  is  taken,  and  a  large  number  of 
controverted  facts  are  involved,  the  Master's  findings  of  fact  are 
as  a  rule  final,  unless  they  are  so  clearly  wrong  that  a  very  casual 
examination  by  the  judge  will  satisfy  him  that  they  are  not  sus- 
tained by  the  evidence,  for  the  judges  have  not  the  time,  or  will  not 


22 


BULLETIN  OF  THE  LAW  SCHOOL. 


take  the  time,  to  examine  the  whole  record  carefully  so  that  they 
may  be  in  an  equally  good  position  with  the  Master  to  pass  on  the 
evidence.  Therefore  great  weight  is  given  to  the  finding  of  the 
Master,  and  it  is  of  the  utmost  importance  that  the  greatest  care 
should  be  taken  in  putting  in  evidence  and  in  seeing  that  the  Master 
makes  correct  findings ;  and  it  is  equally  important  for  a  young 
lawyer  to  become  thoroughly  familiar  with  the  general  practice  before 
Masters. 

i.  Powers  of  Masters.  Masters  in  Chancery  have  only  limited 
jurisdiction  and  power;  and  that  jurisdiction  and  power  is  deter- 
mined, with  a  few  exceptions,  by  the  contents  of  the  order  of  the 
chancellor  referring  to  them  the  matter  in  issue.  Except  in  a  few 
instances,  which  are  provided  for  in  the  chapter  of  the  statutes 
containing  the  laws  with  reference  to  Masters  in  Chancery,  the  Mas- 
ter has  no  power  whatever  until  it  is  conferred  on  him  by  some 
order  or  decree  of  the  court.  Under  no  circumstances  has  a  Master 
in  Chancery  actual  judicial  power;  his  findings  and  conclusions  and 
his  acts  generally,  have  no  judicial  effect  whatever,  until  ratified  and 
approved  by  the  judge  who  thus  makes  them  his  findings,  conclusions 
and  acts.  Masters  in  Chancery  are  really  assistants  to  the  chan- 
cellors. One  of  my  old  friends  used  to  take  a  great  deal  of  pleasure 
in  referring  to  me  as  a  "puny"  chancellor.  You  have  no  doubt  heard 
of  puisne  justices  of  the  court  of  common  pleas.  Well,  Masters  are 
the  puisne  chancellors  of  the  court  of  chancery. 

In  some  special  cases  Masters  in  Chancery  have  what  might  be 
called  original  .  jurisdiction ;  in  cases,  for  instance,  where  some 
extraordinary  remedy  is  required,  and  there  is  need  of  speedy  action 
to  preserve  the  rights  of  the  parties,  viz: — where  an  injunction  is 
sought  or  a  receiver  is  to  be  appointed,  and  in  some  few  other 
instances  provided  for  by  the  statutes.  Even  in  these  cases,  how- 
ever, the  Master  can  only  recommend  that  a  writ  issue,  or  a  receiver 
be  appointed,  and  the  final  order  must  be  entered  by  one  of  the 
judges.  The  statute  does  indeed  give  the  Master  authority  to 
directly  order  the  writ  to  issue  in  certain  cases  where  no  judge  can 
be  found  in  the  county,  but  necessarily,  in  our  county,  where  there 
are  so  many  judges  of  the  Circuit  Court,  the  occasion  for  such  an 
exercise  of  power  rarely  arises.  With  such  exceptions  a  Master 
must  look  to  the  order  of  reference,  or  to  the  decree  under  which 
he  acts,  to  determine  the  scope  of  his  jurisdiction  and  power. 

In  Cook  County  the  judges  have  been  obliged,  owing  to  the 
fact  that  they  are  overrun  with  Court  business,  to  rely  a  great  deal 
on  Masters,  and  the  result  is  that  they  have  grown  into  the  habit 
of  referring  to  them  almost  any  kind  of  a  case,  where  it  is  evident 
that  a  large  amount  of  evidence  is  to  be  taken.    In  addition,  in  the 
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Circuit  Court  of  this  county,  rules  have  been  adopted  conferring  on 
Masters  power  to  pass  on  all  questions  as  to  the  admissibility  of 
evidence,  reserving,  however,  to  the  parties  the  right  after  the 
testimony  on  both  sides  is  closed  to  take  the  whole  record  to  the 
judge  who  made  the  reference,  so  that  he  may  review  the  decisions 
of  the  Master  on  the  objections  taken  from  time  to  time,  during  the 
progress  of  the  case.  The  rules  require  that  this  be  done  before 
the  Master  shall  proceed  to  take  up  the  case  for  the  purpose  of  mak- 
ing a  report.  This  reservation  of  right  to  have  the  judge  pass  on 
questions  of  evidence,  however,  has  amounted  practically  to  nothing, 
and  it  is  very  rarely  acted  on,  and  whenever  it  has  been  acted  on, 
the  judges  have  discouraged  the  practice  as  much  as  possible,  so  that 
to  all  intents  and  purposes,  the  Master  tries  the  case. 

There  are  some  occasions  however,  in  spite  of  this  rule,  when  it 
becomes  necessary  for  the  Master  to  make  a  certificate  to  the  court, 
requesting  the  court  to  pass  on  questions  which  may  arise  before  the 
Master.  For  instance,  a  Master  has  no  power  in  himself  to  compel 
a  witness  to  answer  a  question,  nor  can  he  compel  the  production 
of  books  and  papers  where  a  solicitor  advises  that  the  question  be 
not  answered,  or  that  the  books  or  papers  be  not  produced.  In 
such  a  case  the  Master  can  only  certify  the  matter  to  the  court,  and 
await  its  order  in  the  premises. 

With  these  general  remarks,  I  will  endeavor,  in  the  short  time 
allowed,  to  give  you  some  idea  of  the  steps  necessary  and  proper  to  be 
taken  in  proceedings  before  the  Master. 

2.  Original  Jurisdiction.  Under  the  head  of  original  jurisdiction 
comes  the  application  for  an  injunction  or  a  receiver. 

A  lawyer  having  such  a  matter  in  hand,  should  first  prepare  his 
bill  carefully,  have  it  sworn  to,  and  filed,  together  with  a  copy  in 
the  clerk's  office,  and  this  should  be  done  prior  to  the  presentation  of 
the  bill  to  the  Master.  Notice  should  then  be  given  to  the  defendants 
(unless  good  cause  for  a  failure  to  give  the  notice  can  be  shown) 
that  at  a  certain  time  application  will  be  made  before  a  certain 
Master  at  his  office,  for  an  injunction  or  for  the  appointment  of  a 
receiver,  as  the  case  may  be.  At  the  time  set,  the  complainant's 
solicitor  should  appear  before  the  Master,  and  present  the  bill, 
and  if  it  is  apt  to  be  contested,  it  would  be  well  to  have  him  support 
the  bill  by  affidavits.  I  will  say,  however,  that  rarely  do  the  solic- 
itors present  affidavits  in  support  of  their  bill,  for  the  reason  that  as 
a  rule,  they  manage  in  some  way  to  convince  the  Master  that,  if 
notice  were  given,  the  rights  of  their  client  would  be  unduly  preju- 
diced, and  consequently  there  is  no  opposition  to  the  recommenda- 
tion that  an  injunction  be  issued,  provided  the  bill  on  its  face  shows 
good  ground  for  an  injunction.    I  do  not  by  this  remark,  wish  to 
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encourage  the  practice  of  applying  for  injunctions,  and  particularly 
for  a  receiver,  without  notice  to  the  other  side.  In  my  own  practice 
I  have  been  very  cautious  as  to  issuing  injunctions  without  notice, 
and  I  have  never  (unless  it  be  in  a  very  few  cases),  I  believe, 
recommended  the  appointment  of  a  receiver  without  notice.  If  notice 
is  given,  and  the  defendants  are  represented,  the  matter  is  argued 
before  the  Master,  and  he  may  hear  affidavits  read  in  support  of  and 
in  opposition  to  the  motion.  After  hearing  both  sides,  if  satisfied 
that  the  relief  prayed  for  should  be  granted,  the  Master  endorses 
on  the  foot  of  the  bill,  usually,  a  recommendation  somewhat  in  the 
following  form,  viz : — "I  have  read  the  above  bill,  and  recommend 
that  a  writ  of  injunction  issue,  pursuant  to  the  prayer  thereof,  on 

complainants  filing  a  bond  in  the  penal  sum  of    dollars, 

together  with  surety  to  be  approved  by  the  court." 

There  are  some  cases  where  in  the  careful  exercise  of  discretion  by 
the  Master,  injunctions  are  recommended  without  bond,  but  these 
are  very  rare  instances.  It  seems  to  have  become  a  custom  for  in- 
stance, to  recommend  a  writ  of  injunction  against  a  husband  in 
divorce  cases  on  application  of  the  wife,  enjoining  him  from  trans- 
ferring property  or  committing  acts  of  violence  against  her  person, 
without  requiring  a  bond,  on  the  theory  that  the  wife  is  usually 
unable  to  give  a  bond,  being  dependent  entirely  upon  her  husband. 

Where  a  receiver  is  applied  for,  the  practice  is  substantially  the 
same  as  in  cases  of  applications  for  injunctions,  but  I  consider  it 
good  practice  in  such  a  case  to  prepare  a  written  order  appointing 
a  receiver,  providing  for  a  bond,  etc.,  which  order  can  be  O.  ICd.  by 
the  Master  at  the  same  time  when  he  makes  his  recommendation  for 
the  appointment  of  a  receiver. 

^  The  recommendation  of  the  Master  having  been  obtained,  the  bill 
is  then  presented  to  one  of  the  Judges  of  the  court,  and  as  a  rule, 
relying  upon  the  Master's  recommendation,  he  enters  the  order  in  ac- 
cordance with  the  recommendation,  whereupon  the  clerk  issues  the 
writ  of  injunction,  which  is  then  placed  in  the  hands  of  the  sheriff 
for  service. 

3.    References.    References  are  either  special  or  general. 

(a)  A  special  reference  is  one  where  the  Master  is  empowered 
to  do  only  some  particular  thing,  or  to  consider  some  particular  spe- 
cial subject  matter. 

In  preparing  an  order  of  reference,  great  care  should  be  taken 
so  that  one  may  be  sure  that  more  power  is  not  granted  to  the  Master 
than  is  desired  in  the  particular  case.  Very  frequently,  orders  being 
carelessly  drawn,  it  is  impossible  for  the  Master  to  tell,  without 
further  directions  from  the  court,  just  how  far  he  has  jurisdiction 
in  the  matter.   A  special  reference  may  be  had,  for  instance,  to  take 
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the  evidence  only,  and  return  the  same  to  the  court,  as  distinguished 
from  a  general  reference  to  take  the  evidence  and  report  the  same 
together  with  the  Master's  conclusions  both  as  to  law  and  fact.  A 
reference  may  be  made  to  the  Master  for  the  purpose  of  examining 
only  some  particular  witness  or  witnesses,  or  to  enquire  into  some 
particular  subject  matter.  Frequently  on  the  filing  of  a  creditor's 
bill  of  reference  is  made  even  before  the  case  is  at  issue,  to  a  Master, 
directing  him  to  examine  the  defendant,  who  is  ordered  to  appear 
before  him,  and  any  other  witnesses  who  may  be  produced,  for  the 
purpose  of  ascertaining  what  if  any  assets  there  are  to  be  turned 
over  to  the  receiver.  Under  such  a  reference,  the  only  question  for 
the  Master  is,  What  tangible  property  is  there,  of  which  the  receiver 
should  take  possession?  Under  such  a  reference,  the  main  issues  to 
be  made  under  the  bill  are  not  gone  into,  and  if  the  property  is 
traced  to  a  person,  other  than  the  defendant,  who  claims  to  own  it, 
under  such  a  reference  the  search  must  there  cease. 

Another  kind  of  reference  is  where  the  Master  is  directed  to  take 
the  evidence  and  report  his  conclusions  on  the  facts  alone,  the  appli- 
cation of  law  being  left  entirely  to  the  court.  In  such  a  case,  the 
Master  merely  makes  his  report,  finding  the  facts  as  he  believes 
them  to  be  from  the  evidence,  making  no  recommendations  whatever. 

(b)  Again,  we  have  what  are  called  general  references.  Under 
these  references  the  order  usually  reads  as  follows  (leaving  out  the 
formal  opening)  :    "The  above  entitled  cause  is  referred  to  Master 

in  Chancery  to  take  the  evidence  herein,  and  report  the 

same,  together  with  his  conclusions  of  law  and  of  fact."  In  this  class 
of  cases,  (and  as  a  general  rule,  the  references  in  Cook  County  are 
of  this  character),  the  Master  really  becomes  in  fact  a  judge,  and 
the  case  is  tried  before  him  just  as  it  would  be  tried  if  it  were  in 
the  judge's  court  room.  Of  course,  in  these  cases,  however,  the 
judge  acts  as  a  sort  of  an  Appellate  Court  with  reference  to  the  Mas- 
ter's action,  and  may  disapprove  or  confirm  his  report. 

4.  References  in  Default  Cases.  I  will  now  give  the  steps 
necessary  to  be  taken  in  the  case  of  a  reference  in  cases  where  there 
is  no  contest.  After  the  reference  is  taken  (and  it  is  usual  to  make 
this  reference  in  the  general  form),  the  solicitor  for  the  complain- 
ant should  go  to  the  Master's  office,  and  if  the  Master  has  not 
already  obtained  the  files  in  the  case,  should  see  that  he  has  them. 
In  my  own  practice,  when  the  Bulletin  shows  a  reference  to  me,  I 
obtain  the  files  from  the  clerk's  office  and  have  them  ready  when 
the  lawyer  comes  to  set  the  case  for  the  taking  of  testimony.  The 
date  having  been  set  by  the  Master  on  which  testimony  will  be  taken, 
notice  is  served,  on  any  party  appearing  of  record  entitled  to  notice, 
that  the  complainant  will  at  a  certain  time  appear  before  the  Master, 


26 


BULLETIN  OF  THE  LAW  SCHOOL. 


at  his  office,  and  offer  proofs  on  behalf  of  the  complainant.  I  think 
it  advisable  to  include  in  this  notice  the  further  notice  that  at  the 
end  of  the  taking  of  testimony  on  behalf  of  the  complainant,  you  will 
ask  for  a  rule  on  all  defendants  to  close  proofs  within  a  short  day. 
This  will  save  the  trouble  and  necessity  of  serving  another  notice  that 
such  a  rule  will  be  asked  for.  These  notices  and  rules  may  be  neces- 
sary, although  there  may  not  be  any  actual  contest  in  the  case.  For 
instance,  there  may  be  minors  interested,  represented  by  a  guardian 
ad  litem,  and  in  such  case,  of  course,  they  would  be  entitled  to  notice 
and  have  a  right  to  put  in  proof,  if  they  should  desire.  When  all 
proofs  are  closed,  the  Master  makes  up  his  report,  and  serves  a  notice 
that  the  report  is  ready.  If  no  objections  are  filed,  a  decree  will  be 
prepared  by  the  solicitor  for  the  complainant  and  O.  K'd.  by  the 
Master.  Thereafter  the  report  is  filed  in  the  Clerk's  office  and  pre- 
sented to  the  judge  who  made  the  reference,  together  with  the 
decree,  which  as  a  usual  rule  will  be  entered  as  a  matter  of  course, 
the  Court  relying  upon  the  Master's  O.  K. 

In  case  of  a  foreclosure  suit,  or  any  other  suit  requiring  a  sale  of 
the  property,  the  Master  will  then  prepare  his  advertisement,  giving 
notice  of  the  time  and  place  and  terms  of  sale,  which  advertisement 
will  be  published  by  the  Master,  and  as  a  rule  copies  of  the  adver- 
tisement are  sent  by  the  master  to  the  parties  interested.  On  the 
day  set  for  the  sale,  the  Master  will  appear  at  the  time  and  place 
set,  and  make  the  sale,  and  thereafter  make  his  report  of  sale  and 
distribution,  and  give  his  certificate  of  sale,  in  case  of  foreclosure 
suits,  to  the  purchaser.  This  report  of  sale  is  presented  to  the 
Court,  by  the  solicitor  representing  the  complainant,  for  confirma- 
tion, and  is  usually  confirmed,  without  any  question,  although,  of 
course,  notice  should  always  be  served  on  anyone  appearing  in  inter- 
est of  record,  or  having  a  right  to  be  heard  as  to  the  matter.  This 
ends  the  Master's  duties  under  foreclosure  suits,  until  the  time  of 
redemption  expires,  at  which  time  he  will  issue  his  deed  to  the  pur- 
chaser on  presentation  of  the  certificate  of  sale,  or  to  the  assignee 
thereof,  if  the  assignment  appears  in  proper  form  on  the  back  of  the 
certificate. 

As  a  general  rule  in  default  cases,  the  Master's  report  is  con- 
firmed and  the  decree  O.  K.'d  by  him,  entered  as  a  matter  of  course, 
whether  in  foreclosure  suits  or  partition  suits,  or  any  other  kind 
of  a  suit,  where  no  contest  is  made. 

5.  References  in  Contested  Cases.  Where  a  contested  case  is 
referred  to  a  master,  the  general  rule  is  to  make  a  general  reference, 
giving  the  Master  full  power  to  hear  all  evidence  and  report  as  to 
both  facts  and  law,  and  make  his  recommendations  with  reference 
to  the  relief  to  be  granted.   Under  such  a  reference  on  application  of 
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either  side  a  day  is  set  by  the  Master  on  which  the  complainant  will 
be  expected  to  begin  the  taking  of  proofs.  If  he  fails  to  move  as 
rapidly  as  the  other  side  may  desire,  the  Master  will  on  notice  and 
application  enter  a  rule  on  the  complainant  to  close  his  proofs  within 
a  short  day.  My  experience  has  taught  me  that  it  is  advisable  to 
have  such  an  order  entered  in  every  case,  if  you  wish  it  to  move  with 
any  degree  of  celerity,  for  in  this  busy  county,  a  lawyer  usually 
attends  to  that  matter  which  he  is  obliged  to  attend  to,  leaving  others 
to  be  taken  up  at  a  later  day.  A  good  deal  of  discretion  is  left  with 
the  Master  in  reference  to  closing  proofs  in  this  way,  and  as  a 
rule,  considerable  leeway  is  given,  because  of  the  fact  that  there 
does  not  seem  to  be  the  same  necessity  for  as  prompt  a  trial  before 
the  Master  as  there  would  be  if  the  case  were  before  the  judge. 

When  the  complainant  has  closed  his  proofs  an  order  may  be  ob- 
tained on  the  defendant  to  close  his  proofs  in  the  same  way.  If  at 
any  time,  either  party  is  aggrieved  at  the  action  of  the  Master  in 
entering  rules  to  close  proofs  or  in  enforcing  them,  the  Court  who 
referred  the  case  may  be  applied  to,  to  override  the  action  of  the 
Master,  if  he  deems  it  proper. 

As  I  have  said,  under  this  sort  of  general  reference,  a  contested 
case  is  tried  just  as  it  is  before  the  court,  with  perhaps  this  excep- 
tion. Under  the  rules  above  referred  to,  adopted  by  the  Circuit 
Court,  objections  must  be  made  as  the  case  proceeds,  and,  to  comply 
strictly  with  the  rule,  exception  must  be  taken  where  the  ruling 
is  not  satisfactory.  Under  the  general  chancery  practice,  exceptions 
are  not  required  to  rulings  on  questions  of  evidence,  and  in  actual 
practice  they  are  not  required  on  these  trials  before  the  Master; 
but  to  be  technically  correct,  unless  by  stipulation  the  requirement  is 
waived  (which  is  usually  done),  an  exception  must  be  taken  to  the 
rulngs  of  the  Master.  I  must  say  that  these  rules  have  never  been 
enforced.  Only  in  two  instances,  during  my  practice  as  a  Master, 
has  the  entire  record  been  taken  to  the  judge  (prior  to  my  making 
the  report)  for  his  review,  and  in  those  cases,  the  parties  were  re- 
ferred back  to  the  Master,  with  directions  to  have  him  proceed  and 
make  up  his  report,  the  judge  stating  that  he  would  take  the  whole 
matter  up  when  the  report  was  before  him. 

If  during  a  case,  a  witness  refuses  to  answer  questions  or  to  pro- 
duce books  or  papers,  or  a  witness  refuses  to  appear  in  response 
to  a  subpoena,  it  is  the  duty  of  the  Master  to  certify  the  matter  to 
the  Court,  stating  the  facts  as  the  record  shows  them,  and  recom- 
mending that  a  rule  be  entered  on  the  offending  party  to  show  cause 
why  he  should  not  be  attached  for  contempt.  This  matter  having 
been  determined  by  the  Court,  the  trial  will  proceed  before  the 
Master  under  the  directions  of  the  court  in  that  respect. 
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6.  The  Master's  Report.  When  the  evidence  on  both  sides  is 
all  closed,  argument  is  had  before  the  Master,  and  my  experience  has 
led  me  to  believe  that  the  best  practice  with  reference  to  an  argument 
is,  in  the  first  place,  for  the  parties  to  file  simply  a  short  statement, 
setting  forth  the  facts  which  they  think  that  the  evidence  has  estab- 
lished and  the  law  and  conclusions  which  should  be  applied  in  view 
of  those  facts,  this  without  any  extended  argument  whatever.  This 
gives  the  Master  the  points  in  issue  clearly,  and  he  can  then  pro- 
ceed with  much  more  intelligence  in  preparing  his  report.  When 
his  report  is  ready,  notice  is  served  on  all  parties  interested  that  the 
report  is  ready,  and  requiring  them  to  file  objections  to  the  report  on 
or  before  a  certain  date,  at  a  certain  time,  at  which  hour,  the  Master 
will  take  up  for  disposal  any  objections  which  may  be  filed.  At 
this  time,  if  the  Master  has  gone  wrong  on  any  of  his  findings  of 
fact  or  law,  or  in  his  conclusions  or  recommendations,  his  attention 
is  called  to  them,  and  the  matter  can  then  be  fully  argued  with 
reference  to  the  testimony  and  citations  of  authorities,  if  necessary. 

After  this  argument,  the  Master  will  either  overrule  the  ob- 
jections, or  modify  his  report,  if  he  is  satisfied  that  he  is  wrong  in 
any  particular.  If  he  amends  his  report,  even  in  the  slightest  degree, 
it  is  his  duty  to  serve  another  notice,  giving  all  parties  an  oppor- 
tunity to  file  objections  again  to  his  amended  report. 

Finally  when  all  is  done,  and  the  Master  stands  by  his  report,  the 
same  is  filed  in  the  clerk's  office,  and  is  ready  for  disposition  before 
the  judge  who  referred  the  case.  The  technical  mode  of  pro- 
cedure at  this  point  is  for  the  party  who  has  been  successful  before 
the  Master  to  ask  that  a  rule  be  entered  on  the  other  side  to  file 
exceptions  to  the  Master's  report  within  a  short  day,  and  in  default 
thereof,  that  a  decree  be  entered  in  accordance  with  the  Master's 
report;  and  if  exceptions  are  filed,  the  matter  will  go  upon  a 
contested  motion  calendar  for  disposition  before  the  Court. 

You  will  note  the  necessity  of  filing  objections  before  the  Master, 
and  later,  after  the  report  is  filed  in  the  clerk's  office,  of  filing  ex- 
ceptions to  the  report  to  be  acted  upon  by  the  judge.  While  the 
above  is  the  technical  rule  of  practice,  still,  as  a  matter  of  fact, 
nine  times  out  of  ten,  a  stipulation  is  entered  into  between  the 
parties,  after  the  report  is  filed  in  the  clerk's  office,  to  the  effect  that 
an  order  may  be  entered  by  the  Court  permitting  the  objections 
filed  before  the  Master  to  stand  as  exceptions  before  the  court, 
and  such  order  being  entered,  the  case  is  argued  on  the  objections 
filed  before  the  Master,  as  on  exceptions.  This  order  being  entered, 
the  case  is  placed  on  the  contested  motion  calendar  (which  also 
may  be  covered  by  the  same  stipulation),  and  when  reached  on  the 
calendar,  is  argued  before  the  Court. 
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Permit  me  to  urge  on  you,  the  necessity  of  being  very  careful  in 
the  preparation  of  your  objections  and  exceptions  to  a  Master's 
report.  They  should  not  be  too  general  in  their  character,  nor  should 
they  on  the  other  hand,  go  into  too  much  minute  detail.  You  should 
insist,  however,  on  the  Master  finding  all  of  the  subsidiary  facts 
which  you  regard  as  essential  to  the  proper  presentation  of  your 
side  of  the  case  to  the  Court,  and  it  is  good  practice  for  you  to  prac- 
tically make  a  finding  or  findings  such  as  you  may  desire  the  Master 
to  make,  if  he  has  failed  to  make  them,  and  raise  your  objections 
in  that  way.  For  instance,  you  may  state  in  your  objections, — "I 
object  to  the  Master's  report  for  the  reason  that  he  has  failed  to 
make  the  following  finding."  Then  insert  the  finding  as  you  would 
like  to  have  it  made.  In  the  same  way,  you  should  specifically 
object  to  any  particular  finding  which  the  Master  has  made,  not 
in  accordance  with  the  evidence  as  construed  by  you..  If  you  wish 
to  be  safe  before  the  Court,  you  should  never  allow  the  Master  to 
make  mere  general  conclusions,  as  is  frequently  done,  without  find- 
ing the  subsidiary  facts  to  sustain  that  conclusion.  For  if  you  do, 
when  you  come  to  the  Court,  particularly  where  a  very  large  amount 
of  testimony  has  been  taken,  and  there  are  a  number  of  controverted 
or  intricate  points  involved,  the  Court  will  be  very  apt  to  take  the 
Master's  report  as  being  justified,  unless  you  can  very  clearly  satisfy 
him,  in  a  comparatively  short  space  of  time,  that  the  Master  has 
committed  error. 

The  important  thing  to  do  before  a  Master  is  to  have  the  facts 
found — all  of  the  material  facts  which  you  need  to  sustain  your 
theory  of  the  case.  If  you  succeed  in  doing  this,  the  questions  of  law 
will  take  care  of  themselves  before  the  Court. 

A  number  of  important  matters  have  not  been  touched  upon  in 
the  course  of  this  address.  But  I  did  not  desire  to  weary  you,  and 
without  doing  so  it  would  be  almost  impossible  to  cover  the  subject 
in  one  evening.  I  thank  you  very  much  for  your  kind  attention,  and 
trust  that  I  may  have  been  of  some  service  to  you. 


III.    THE  HOUSE  COMMITTEE  vs.  WILLIAM 
BROTHERS. 

(Reported  i  Wilcox  i1) 

February  28,  1905. 


This  was  an  appeal  from  the  decision  of  the  House  Committee 
sitting  in  Star  Chamber  Sessions  without  a  jury,  convicting  the  de- 
fendant of  wilfully,  maliciously,  and  feloniously  expectorating  upon 
the  floor  of  the  smoking  room,  contrary  to  the  Statute  made,  pro- 
vided, and  enforced  by  the  House  Committee  acting  as  Legislature, 
Judge,  Jury,  and  Prosecutor  simultaneously. 

The  defendant  pleaded,  upon  trial,  innocence  of  intention  to 
offend  the  August  Body,  and  that  the  act  complained  of  was  purely 
accidental,  unwilling  and  inadvertent.  To  substantiate  this  plea  he 
proved  the  following  facts :  that  he  was  lawfully  in  the  smoking 
room  smoking  an  old  and  powerful  pipe  of  his  father's  when  he 
was  affectionately  approached  by  one  Rundall,  whose  warm  breath 
in  the  frigid  atmosphere  of  said  smoking  room  so  fogged,  beclouded, 
and  opacated  the  lenses  of  his,  the  defendant's,  glasses,  which  he 
wore  according  to  custom,  that  he  was  unable  to  see  through  them ; 
that  just  at  that  time,  the  old  and  malodorous  pipe  aforesaid  gave 
up  a  part  of  the  accumulation  of  years,  and  it  thereby  became  neces- 
sary and  imperative  for  the  defendant  to  expectorate,  that  in  pur- 
suance of  this  necessity  he  took  as  careful  aim  as  possible  under  the 
circumstances,  at  a  near  by  cuspidor,  but  because  of  the  aforesaid 
befogged  condition  of  said  lenses  of  said  glasses,  the  projected  stream 
was  imperfectly  directed  and  contrary  to  intention  overshot  the 
said  receptacle  not  more  than  half  an  inch,  and  lodged  upon  the 
floor. 

After  proof  of  these  facts,  The  House  Committee  instructed  itself 
that  innocence  of  intention  and  absence  of  malice  is  no  defence,  for 
according  to  Rule  9,463  of  the  House  Committee  Rules  "any 
person  whatsoever  who  shall  expectorate,  must  do  so  at  peril." 
Verdict,  guilty. 

The  defendant  now  brings  his  appeal  to  this  Court. 

Presiding  Elder  Yates  now  called  the  Court  to  order  and  re- 
lapsed into  slumber. 

Mr.  White omb.  for  the  defendant : 

(*)Mr.  Wilcox  is  probably  the  most  youthful  of  reporters;  for  he  is  as  yet  preparing 
for  the  Bar.  This  report  is  republished  by  courtesy  of  the  Students'  Syllabus  for  1905< 
n  which  it  was  first  printed. 
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"The  right  to  expectorate  when,  how,  and  where  a  man  pleases 
is  an  inseparable  element  of  that  inalienable  and  God-given  liberty 
which  is  the  thrice  blessed  heritage  of  every  man,  be  he  great  or 
humble,  who  is  born  under  that  emblem  of  freedom,  that  scourge 
of  tyrants,  that — that — that  insignia  of  the  highest  liberty  ever 
attained,  the  Stars  and  Stripes !  And  when  in  the  course  of  human 
events,  a  self-creating,  self-sustaining,  a  self-exalting,  a  self-suffi- 
cient Spirit  of  Evil  such  as  this  prosecutor,  this  House  Committee, 
attempts  to  wrest  from  us  this  priceless  liberty  for  which  our  fathers 
bled  and  died,  can  it  be  that  this  Court  will  sustain  it  in  its 
tyrannical  and  highhanded  career  ?  No !  No  !  Ten  thousand  times 
no !    Forbid  it  Almighty  God !  Give  us  liberty  or  give  us  death !" 

After  opiates  had  been  administered  to  Mr.  Whitcomb,  there 
appeared : 

Mr.  Davis,  for  the  prosecution : 

"This  appeal  does  not  come  properly  before  this  Court.  This 
Court  is  not  empowered  to  hear  an  appeal  from  the  August  Court 
which  has  rendered  its  judgment  in  this  case.  The  Omnipotent 
House  Committee  received  its  power  direct  from  the  beneficent 
hands  of  His  Deanship,  and  ipso  facto  et  eo  instante  became  and  is 
a  court  of  last  resort.  As  a  matter  of  grace,  it  has  been  graciously 
pleased  to  establish  a  precedent  by  which  a  convicted  defendant  may 
appeal  directly  to  one  of  its  worshipful  members.  Herman  vs.  The 
House  Committee,  at  trial  by  battle  before  Lord  Murdoch,  sitting 
in  basement  sessions,  in  the  Court  for  the  Correction  of  Errors,  is 
the  precedent  referred  to.  But  this  is  the  only  manner  of  appeal 
accorded  to  a  citizen  of  this  community.    Now  in  California  " 

Here  the  learned  counsel  was  compelled  to  cease  by  the  disorder. 

Order  being  restored  with  the  retirement  of  Mr.  Davis,  the  unas- 
signed  counsel  were  given  an  opportunity  to  argue  the  case,  which 
they  improved  by  devoting  an  hour  to  the  discussion  of  various  sub- 
jects ranging  from  the  origin  of  consideration  to  the  removability 
of  fixtures.  This  formality  having  been  complied  with,  the  case  at 
bar  was  expounded  by 

Mr.  Kolb,  for  the  defendant: 

"This  here  prosecutor  hasn't  got  any  right  to  say  this  here  de- 
fendant can't  spit  where  he  wants  to.  This  is  a  step  in  a  most 
monstrous  attempt  to  curtail  the  liberties  which  we  have  a  right 
to.  I  'spose  next  thing  House  Committee'll  do'll  be  to  try  to  make 
me  quit  talking.  I  won't  stand  it !  This  here  Court  musn't  stand 
it !  It's  infamous  !  Learned  'posing  counsel's  'nidiot !  Arouse  Com- 
mittee hasn't  any  right  to  say  we  must  spit  at  Perrill.  If  I  was 
Perrill  I'd  have  'em  'rested!  Prosecutor's  shamelesss  'nd  guilty 
tyrant!    'Sal  wrong  Hon'ble  'posing  counselsliar !" 
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The  bailiffs  having  removed  Mr.  Kolb,  the  argument  was  closed  by 
Mr.  Finerty,  for  the  prosecution: 

"The — aw — it  seems  to  me — that  the — aw — defendant  ought  not 
to  escape  the — aw — punishment  of  his — aw — crime,  whether  he  aw — 
committed  it  or  not,  for  aw — by  his — aw — counsel,  he  has  been  so — 
aw — unladylike  in  the  presence  of  this — aw — court,  that  no — aw — 
punishment  can  be  too  severe.    Aw — " 

Here  the  Presiding  Elder  awoke  and  announced  that  the  time 
had  expired,  and  Mr.  Finerty  was  succeeded  by  the  Lord  Critique 
Engstrom.  (The  reporter,  unfortunately  failed  to  make  any  note 
of  the  discourse  of  the  Lord  Critique,  a  sufficient  reason  being  that 
the  Chesterfieldian  grace  of  delivery,  the  unparalleled  beauty  of 
tone  and  diction,  completely  distracted  the  finite  mind  from  the 
mere  meaning  to  be  conveyed,  until  it  was  eternally  too  late  to  pre- 
serve the  gems  of  thought  which  fell  from  the  lips  of  His  Eloquent 
Lordship.) 

Kales,  C.  J.,  now  condescended  to  point  out  the  mistakes  of  the 
various  counsel ;  but,  in  view  of  the  libel  laws,  a  detailed  report 
is  deemed  inadvisable.  In  brief,  it  may  be  said  that  his  Lordship 
sufficiently  chastened  and  discouraged  the  learned  counsel,  and  com- 
pleted his  discourse  by  congratulating  them  upon  the  fact,  that,  on 
the  whole,  they  had  not  done  so  badly  as  they  might  have  done,  had 
it  been  possible  for  human  beings  to  do  worse. 

At  a  later  day,  April  31,  1905,  the  following  decisions  were 
handed  down : 

Dickinson,  J.  "While  upon  the  mere  facts  of  the  case,  unin- 
fluenced by  extrinsics,  I  should  feel  it  my  duty  to  decide  for  the 
defendant,  still,  my  relations  with  one  of  the  Judges  below,  as  well 
as  those  with  the  learned  counsel  who  closed  for  the  prosecution,  are 
such  that  I  am  precluded  from  questioning  the  correctness  of  the 
judgment.    I  must,  therefore,  vote  to  sustain  it." 

Cohan,  J.,  "I  did  not  hear  the  argument  for  the  prosecution,  but 
as  the  defendant  is  a  personal  friend  of  mine,  and  assures  me  that 
the  argument  was  utterly  without  merit,  I  must  vote  for  reversal." 

Kales,  C.  J.,  being  and  continuing  to  be  too  much  occupied  to 
vote,  the  case  remains  undecided;  but  the  prosecution  has  executed 
the  prescribed  fine  of  five  cents  upon  the  defendant,  on  the  ground 
that  no  reversal  being  had,  the  Court  below  is  sustained. 
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Rev.  Nels  E.  Simonsen,  D.  D.,  Principal. 
Swedish  Theological  School, 

Rev.  Albert  Ericson,  D.  D.,  President. 


For  information  concerning  the  School  of  Oratory,  address 
Prof.  Robert  L.  Cumnock,  L.  H.  D.,  Director, 
Evanston,  111. 


The  Interstate  School  of  Correspondence  is  located  in  the  Stude- 
baker  Building,  378-388  Wabash  Avenue,  Chicago. 


